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[bookmark: _Toc439423931]
[bookmark: _Toc458415253]PRELIMINARY

Alternative dispute resolution is a efficient technique of resolving disputes outside courts which highlights importance of agreement of parties in resolving disputes. This remedy existed in our community in the form of negotiation and mediation since time immemorial. 

Arbitration, an effective alternative dispute resolution technique has gained its popularity in west in resolving commercial disputes and Bhutan acceded the Convention on the Recognition and Enforcement of Foreign Arbitral Awards commonly known as New York Convention. Arbitration in Bhutan was introduced by passing of Alternative Dispute Resolution Act 2013 which came into effect on 14th March 2013. CDB has been authorized by government to facilitate arbitration related to construction till the inception of ADR Centre during 93rd Lhengye Zhungtshog sessions held on 22nd December 2015.

[bookmark: _Toc458415254]Title and Scope - 
i. These Rules of Procedure may be called 'Construction Arbitration Facilitation Centre Arbitration Rules of Procedure' (for short, CAFC Arbitration RoP)

ii. These Rules of Procedure shall apply to construction related disputes where the parties have agreed in writing that any dispute(s), which has arisen or arise between them, in respect of a defined legal relationship, whether contractual or otherwise shall be arbitrated under CAFC Arbitration RoP.

iii. With the institution of Alternative Dispute Resolution Centre in compliance to Alternative Dispute Resolution Act 2013,these CAFC Arbitration RoP will de facto rescind its application.

iv. [bookmark: _Toc439423940]These CAFC Arbitration RoP shall apply where parties has not specified Rules of Procedure in contract document or parties have agreed to comply with CAFC Arbitration RoP.
[bookmark: _Toc458415255]Definitions - 

i. In this Rules of Procedure, unless context otherwise requires:
a) "Act" means Alternative Dispute resolution Act 2013;
b) "CDB" means Construction Development Board;
c) "CAFC" means Construction Arbitration Facilitation Centre;
d) "Arbitrator" means a person appointed as an arbitrator from the list maintained by CAFC, CDB;
e) "RoP" means Rules of Procedure;
f) "Centre" means Construction Arbitration Facilitation Centre;
g) "High Court" means High Court, Royal Court of Justice of Kingdom of Bhutan;
h) "Dispute/case" means differences where one party(s) asserts which is denied by the other party(s).

ii. The words and phrases not defined in definition clause shall bear the same meaning as used or defined in the CAFC Arbitration Rules of Procedure 2016.

iii. The words and phrases not defined either in definition clause or in other provisions of Rules shall bear the same meaning as used or defined in the Alternative Dispute Resolution Act 2013.
 


[bookmark: _Toc458415256]PART I
[bookmark: _Toc458415257]GENERAL PROVISIONS
[bookmark: _Toc458415258][bookmark: _Toc439423932]Communication 
[bookmark: _Toc456277129][bookmark: _Toc458415259]Any written communication is deemed to have been received:
i. [bookmark: _Toc456277130][bookmark: _Toc458415260]On the same day if it is delivered to the addressee personally or if it is delivered at his place of business, habitual residence or mailing address vide email or fax; or
ii. [bookmark: _Toc456277131][bookmark: _Toc458415261]If it is sent to the addressee’s last known place of business, habitual residence or mailing address by registered letter or through any other means which provides a record of the attempt to deliver it when the addressee’s place of business, habitual residence or mailing address cannot be found after making a reasonable inquiry.
[bookmark: _Toc458415262] Choice of Language 

i. The parties are free to agree on the language to be used in the arbitral proceeding. If the parties fail to agree, then the language for hearing may be either Dzongkha or English but for submissions only English; and
ii. The agreement or determination on the language of arbitral proceedings, shall apply to any written statement by a party, any hearing or arbitral award, decision or other communication of the arbitral tribunal.
	
[bookmark: _Toc458415263]Waiver of right to object

A party who knows that any provision or requirement under this part (Part I) has not been complied with by the other party, the Centre or arbitral tribunal and yet proceeds with the arbitration without promptly stating his or her objection to such non-compliance, shall be deemed.

[bookmark: _Toc458415264]Confidentiality

The arbitrators, parties and Centre, if applicable, shall maintain the confidentiality of information coming to their knowledge in the course of the arbitral proceedings, unless required to reveal such information before the court of law.

[bookmark: _Toc458415265]Venue of the arbitration

i. Unless otherwise agreed by the parties, the venue of arbitration shall be at the premises determined having regard to the circumstances of the arbitration by the Centre.
ii. Notwithstanding section 5, i of this Procedure, the arbitral tribunal may, unless otherwise agreed by the parties, meet at any place it considers appropriate for consultation among its members, for hearing witnesses, experts or the parties, or for inspection of documents, goods or other property.

[bookmark: _Toc458415266]Cost and fees of arbitration

i. Each party(s) shall furnish arbitration case fees amounting to Nu. 20, 000.00 (which may be revised from time to time) to the centre before registration of the case.
ii. Each Arbitrator is entitled to claim Arbitrator's fees amounting to Nu. 10,000.00 (which may be revised from time to time) and it shall be paid after issuance of an award by the centre.

[bookmark: _Toc458415267]Disclosure of all statements, documents and other evidence to both parties

i. Any statement or document submitted to the arbitral tribunal by a party shall be communicated to the other party by the arbitral tribunal or the centre, and any expert report or evidentiary document on which the arbitral tribunal may base its decision, shall be communicated to the parties.

[bookmark: _Toc458415268]Powers of the arbitral tribunal upon default of the parties

i. Unless otherwise agreed by the parties, if without sufficient cause, in the opinion of the arbitral tribunal:
a. The claimant fails to communicate his or her statement of claim in time, the arbitral tribunal shall terminate the arbitral proceedings;
b. The respondent fails to communicate his or her statement of defense in time, the arbitral 
      tribunal shall continue the arbitral proceedings without treating such failure as an acceptance or admission of the facts alleged by the claimant; or
c. Any party fails to appear at a hearing or produce documentary evidence, the arbitral tribunal may continue the arbitral proceedings and make an award on the evidence before it.

[bookmark: _Toc458415269]Power to appoint expert

i. The arbitral tribunal may appoint one or more experts to report to it on specific issues to be determined by the arbitral tribunal.
ii. The parties shall give the expert any relevant information or produce for his or her inspection any relevant documents or goods or any other property that he or she may require of them. 
iii. Unless otherwise agreed by the parties, if a party so requests or if the arbitral tribunal considers it necessary, the expert shall, after delivery of his or her written report, participate in a hearing where the parties may question him or her and the parties may present other expert witnesses in order to testify on the points at issue.
iv. Procedure shall be understood as being without prejudice to the power of the parties, unless otherwise agreed, to submit expert reports by experts freely appointed by them.

[bookmark: _Toc458415270]Assistance of court

i. The arbitral tribunal or a party with the approval of the arbitral tribunal may request assistance of any competent court of the Kingdom of Bhutan to take evidence or summon and direct witness to testify in accordance with the applicable laws on evidence.
ii. The court may, in accordance with the applicable laws, issue order on the request made.

[bookmark: _Toc458415271]Arbitral tribunal to order interim measures

i. At any time before the settlement of dispute or final arbitral award is rendered, the arbitral tribunal may grant an interim measure complying section 114, 115, 116 & 117 of the Act.
ii. The arbitral tribunal may modify, suspend, or cancel the interim measure complying section 118 & 119 of the Act.
iii. The arbitral tribunal may require a party to promptly disclose a material change in the circumstances upon which an interim measure was requested or granted.
iv. An applicant for an interim measure is liable for any costs and damages caused to any party by the measure if the arbitral tribunal later determines that, in the circumstances, the measure should not have been granted or issued.
v. The arbitral tribunal may award costs and damages at any time during the arbitral proceedings.
vi. Recognition and enforcement of interim measures shall be in compliance to section 123, 124 & 125 of the Act.
vii. An appeal against a decision on recognition or enforcement of interim measure by a competent court may be submitted to the High Court within ten working days from the delivery of such decision on recognition or enforcement.

[bookmark: _Toc458415272]Applicable substantive law  in making of the Award

 In domestic arbitration, the arbitral tribunal shall apply the substantive law of Bhutan to decide the dispute submitted for arbitration.







[bookmark: _Toc458415273]PART II
[bookmark: _Toc458415274][bookmark: _Toc439423943]CONSTITUTION OF ARBITRAL TRIBUNAL
3.1 Procedure for appointment of arbitrators
The parties are free to agree on the procedures for the appointment of the arbitrator or arbitrators.
3.2 Appointment
The parties may appoint arbitrators from the list of arbitrators maintained by the Centre or any other arbitrator of the party’s choice.
3.3 Appointment of arbitrators by parties
a. The parties are free to agree on the number of arbitrators provided that such number shall not be even.
b. If the parties fail to agree on the number of arbitrators, the arbitral tribunal shall consist of three   arbitrators.
c. If the parties fail to agree on the number of arbitrators, within thirty working days of receipt of a request by any party, the Centre shall appoint three arbitrators, in consultation with the parties.
d. In an arbitral proceeding with three arbitrators, each party shall appoint an arbitrator each and the two  arbitrators thus appointed shall appoint the third arbitrator from the list maintained by the Centre or any other person who shall act as the presiding arbitrator.
e. If more than three arbitrators have been provided for, each party shall appoint the same number of arbitrators. The arbitrators thus appointed shall appoint another arbitrator from the list maintained by the Centre or any other person who shall act as the presiding arbitrator.
f. If a party fails to appoint an arbitrator within thirty working days of a receipt of a written request to do so from the other party, the Centre shall, upon request by a party, appoint the arbitrator.
3.4 Appointment of arbitrators by the Centre
a. Upon appointment of the arbitrators by the parties, if the arbitrators do not communicate to the parties regarding the appointment of the presiding arbitrator within thirty working days of their appointment, the Centre shall, upon request by a party, appoint the presiding arbitrator.
b. A party may request the Centre to appoint the arbitrators, where the parties have agreed on the appointment procedures, and
a) The party fails to act as required under such procedure;
b) The parties or the arbitrators are unable to reach an agreement in accordance with such procedure; or
c) A third party fails to perform any function entrusted to it under such procedure within thirty working days on receipt of a written notice.
c.  Sub-section iv (b) shall not apply if the agreed appointment procedures between the parties provide for other means of securing the appointment.
d. While appointing the arbitrators, the Centre shall consider qualifications required of the arbitrator by the agreement of the parties and relevant qualifications to secure the appointment of independent and impartial arbitrators.
3.5 Acceptance by the arbitrators
Unless the parties have agreed otherwise, each arbitrator, within seven working days of communication of nomination, shall communicate his or her acceptance to whoever nominated him or her. If within the fixed period, an acceptance is not communicated, the arbitrator shall be deemed to have not accepted his or her nomination.
3.6 Appeal
A decision by which an arbitrator is appointed shall not be subject to appeal before the Centre or any court.
3.7 Challenge of Arbitrator

i. Grounds for challenge

a. An arbitrator may be challenged only if circumstances exist that give rise to justifiable doubts as to his or her impartiality or independence, or if he or she doesn’t possess qualifications agreed to by the parties.
b. A party may challenge an arbitrator appointed by him or her, or in whose appointment he or she has participated, only for reasons of which he or she becomes aware after the appointment has been made.

ii. Challenge procedure

a. With reference to grounds of challenge provided above, the challenge procedure for challenge of arbitrator shall comply with section 68, 69 & 70 of the Act. 
b. The party, who is aggrieved by the decision of the arbitral tribunal or Centre on the challenge under section 6, ii (c) of this procedure may, within ten working days of receipt of the decision, appeal to the High Court.
c. Upon appeal under section 6, ii (d) of procedure, the High Court shall decide and direct the parties to either continue with the arbitral proceeding with the appointed arbitrators or substitute the arbitrator.
3.8  Conflict of interest

i. When a person is approached in connection with his or her possible appointment as an arbitrator, he or she shall disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence or circumstances which may be in conflict with the agreement of the parties.

ii. During the arbitral proceedings, an arbitrator shall, without delay, disclose any circumstances to the centre and centre in turn shall communicate to parties.
3.9 Termination of the arbitrator

i. The mandate of an arbitrator may be terminated:
a. Upon finding inefficient or incapable of performing his or her duty;
b. Upon finding misbehavior or irregularity in the discharge of his or her functions; 
c. If he or she withdraws from the office;
d. If the parties agree to terminate; or
e. In other cases of termination of the arbitrator.

ii. Unless otherwise agreed by the parties, if controversy arises under section 16, i of this procedure, a party may apply to the Centre to decide on the termination and the decision of the Centre shall be final and binding and no judicial review shall be allowed.

3.10 Appointment of substitute arbitrator

i. A substitute arbitrator shall be appointed according to the agreed procedure of appointment of arbitrators if the arbitrator is terminated under section 16, i of this procedure.
ii. The arbitral tribunal, when reconstituted, shall determine whether and to what extent the previous proceedings may stand.
iii. The reconstitution of the arbitral tribunal shall not affect the right of a party to challenge the previous proceeding on any ground which had arisen before the arbitrator ceased to hold office.
iv. Unless otherwise agreed by the parties, an order or ruling of the arbitral tribunal made prior to the substitution of an arbitrator shall not be invalid solely due to a change in the composition of arbitral tribunal.


[bookmark: _Toc458415276]PART III
[bookmark: _Toc458415277]ARBITRATION PROCEDURE
[bookmark: _Toc458415278]Submission of the dispute for arbitration.

i. Disputes submitted for arbitration shall be received and verified by Registrar, CAFC of the following particulars:
a. the names and contact details of parties;
b. statement of the facts supporting claim(s);
c. the relief or remedy sought/prayers;
d. the legal grounds or contentions supporting the claim; and 
e. arbitration clause or agreement executed.
f. evidences (documentary & testimonial) supporting the claim (s).

ii. CAFC shall, after verification, shall issue acknowledgment receipt to the party submitting for arbitration.
[bookmark: _Toc458415279] Notice of Arbitration

i. The notice of arbitration may be issued by the centre on behalf of the claimant and may include:
a. A demand that the dispute be referred to arbitration;
b. The names and addresses of the parties;
c. A reference to the arbitration clause or the separate arbitration agreement that is invoked;
d. A reference to the contract out of which the defined legal relationship in respect to which the dispute arises;
e. The general nature of the claim and an indication of the amount involved, if any;
f. The relief or remedy sought; 
g. The proposals for the appointment of arbitrators; and
h. Any other necessary communication.

ii. Unless otherwise agreed by the parties, the arbitral proceedings for a particular dispute shall commence on the date on which a notice of arbitration for that dispute is received by the respondent.

[bookmark: _Toc458415280]Registration of arbitration with the Centre

Upon appointment of arbitrators, the arbitration shall be registered with the Centre by the arbitral tribunal having due regard to confidentiality of arbitration.
[bookmark: _Toc458415281][bookmark: _Toc439423946]Representation by lawyer

The parties to the arbitration may be represented or assisted by persons of their choice or a lawyer.
[bookmark: _Toc458415282] Equal treatment

The arbitral tribunal shall act fairly and impartially and shall give each party an equal and reasonable opportunity of presenting his or her case.
[bookmark: _Toc458415283]Determination of procedures

i. Unless otherwise provided in this Chapter V of the Act, the arbitral tribunal may not be bound by the Civil and Criminal Procedure Code of the Kingdom of Bhutan.
ii. Subject to the provisions of Chapter V of the said Act, the parties are free to agree on the procedure to be followed by the arbitral tribunal in conducting the arbitral proceedings.
iii. If the parties fail to agree on the arbitral procedures, the arbitral tribunal may conduct the arbitral proceedings in such manner it deems appropriate or in accordance to RoP formulated by the centre.
iv.  The power of the arbitral tribunal to determine arbitral procedures includes the power to determine the   admissibility, relevance, materiality and weight of any evidence.
[bookmark: _Toc458415284]Claim

Within the period of time agreed by the parties, or failing such agreement as determined by the arbitral tribunal, the claimant shall submit his or her statement of claim in writing to the other party and the arbitral tribunal.
[bookmark: _Toc458415285]Counter-claim and defense

Within the period of time agreed by the parties, or failing such agreement as determined by the arbitral tribunal, or after receipt of the copy of the statement of claim from the arbitral tribunal/the centre, shall submit his or her statement of defense in writing to the claimant and the arbitral tribunal.
[bookmark: _Toc458415286]Amendments to claims and counterclaims 

A party may amend or supplement the claim or defense during the course of the arbitral proceeding, unless the arbitral tribunal considers it inappropriate to allow such amendment having regard to the delay.
[bookmark: _Toc458415287]Oral hearings and proceedings with written submissions

i. Unless the parties have agreed otherwise, the arbitral tribunal shall decide whether to hold the hearings in the form of oral hearings or in written submissions. Where the parties have not excluded an oral hearing, the arbitral tribunal shall hold such a hearing at an appropriate stage of the arbitral proceeding.

ii. The parties shall be given notice in advance of any hearing and of any meeting of the arbitral tribunal.
[bookmark: _Toc458415288]Settlement

If, during arbitral proceedings, the parties settle the dispute, the arbitral tribunal shall terminate the arbitral proceedings and, if requested by the parties and not objected to by the arbitral tribunal, record the settlement in the form of an arbitral award on agreed terms.
[bookmark: _Toc458415289]Closure of hearing

The arbitral tribunal may enquire parties if they have any further proof to offer or witnesses to produce or submissions to make and, if there are none, it shall declare the hearings closed.
[bookmark: _Toc458415290]Making of Arbitral Award

i. After completion of the submission of the parties, the arbitral tribunal shall render award in writing and shall be signed by the arbitrators.
ii. In arbitral proceedings, the signatures of the majority of all members of the arbitral tribunal shall suffice, provided that the reason for any omitted signature shall be stated.
iii. The award shall contain the reasons, date and the venue of the arbitral tribunal, and each party and the centre shall be given a copy of the award.
[bookmark: _Toc458415291]Correction, clarification of award rendered
	
Correction and clarification of award rendered shall be in compliance with section 143, 144, 145, 146, 147 & 148 of the Act.
[bookmark: _Toc458415292]Termination of arbitration proceeding

i. The arbitral proceedings shall be terminated:
a. On the day of the final award or an order of the arbitral tribunal;
b. If the claimant withdraws his or her claim, unless the respondent objects thereto and the arbitral tribunal recognizes a legitimate interest on his or her part in obtaining a final award in the dispute;
c. If the parties agree on the termination of the arbitral proceedings; or
d. If the arbitral tribunal finds that the continuation of the arbitral proceedings has for any other reason become unnecessary or impossible.

ii. The mandate of the arbitral tribunal terminates with the termination of the arbitral proceedings, subject to the provisions of the Part V, sections 1, a, b, c & d of this Procedure. In such cases, the arbitral tribunal’s mandate will be terminated when the respective decision is rendered.



[bookmark: _Toc458415293]PART IV
[bookmark: _Toc458415294]POST AWARD PROCESS

[bookmark: _Toc458415295]Setting aside of arbitral award 
 
i. Any party not satisfied with arbitral award can appeal to High Court,  Royal Court of Justice of Bhutan within 30 days from the issuance of arbitral award where HC will either confirm the award or set aside the award in whole or in part; and
ii. An appeal from setting aside or refusing to set aside an arbitral award by HC shall lie to the Supreme Court of Bhutan.
[bookmark: _Toc458415296]Recognition and enforcement 

The award rendered and not set aside by HC shall have a binding force of judgment and shall be enforced by the court in accordance with the provisions of the Civil and Criminal Procedure Code of Bhutan as if it were a decree of the Court.
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