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Minutes for the 53rd Meeting of Construction Development Board


Agenda for the 53rd Meeting of Construction Development Board 
Date

: 20th January, 2010
Time

: 10.00 am
Venue
            : MoW&HS Conference Hall

Agenda 1:
Adoption of agenda

Agenda 2: 
Approval of the Minutes of the 52nd CDB Meeting

Agenda 3:     Follow up actions taken on the decisions of 52nd Board Meeting

Agenda 4:
Up-gradation Cases (endorsement)
Agenda 5:
Suspension of Construction Firms
Agenda 6: 
Formation of Consortium License for Power Sector Works for M/s. Singye Construction bearing CDB No # 2148
Agenda 7:
Breach of Contract by M/s. Bhutan Builders & M/s. Mindu Tshering Construction
Agenda 8:
RBIA participation in the CDB board
Agenda 9:
Any other points
· Submission from Representative of Class C & D Contractors
· Presentation by Mckinsey & Company on re-classification of contractors

Member Present:

1. Hon’ble Zhabtog Lyonpo, Chairman, CDB

2. Dasho Nima Wangdi, Hon’ble Secretary, MoW&HS

3. Nima Wangdi, Director General, MoF
4. Mr. Suman Pradhan, CLO on behalf of Pema Wangda, DG, DoL, MoLHR

5. Mr. Karma Sonam, Chief Engineer, SPBD
6. Mr. Karma Tshering, Chief Engineer, DoE, MoEA
7. Mr. Leki, Representative of Class C & D Contractors

8. Mr. Wangdi Gyaltshen, Executive Director, CDB
Members Absent:

1. Dasho Ugyen Tshechup, President, CAB

2. Sangay Tenzin, Director General, DoR, MoWHS
3. Mr. Sonam Ongdi, Representative of Class A and Class B Contractors

Observers from CDB:

1. Mr. Tashi Tshering, Dy. Executive Engineer, CDB

2. Mr. Chungdu Tshering, Engineer, CDB

3. Mr. Arjun Subba, Data Manager, CDB

Observers from CAB:
1. Mr. Chheku Dukpa, Offg. General Secretary, CAB

Welcome Address:

The Hon’ble Zhapbtog Lyonpo, Chairman, Construction Development Board welcomed the Members to the 53rd Meeting of the CDB. Lyonpo said although the meeting was scheduled on the 31st December 2009 initially, it had to be postponed since 31st December 2009 was declared a public holiday due to snow fall.  Lyonpo welcomed Mr. Nima Wangdi, Director General, Ministry of Finance who replaced Mr. Kapil Sharma, as the new Board Member representing MoF. He also welcomed Mr. Suman Pradhan who substituted Mr. Pema Wangda, DG DoL for 53rd meeting of CDB.  Lyonpo reiterated the increasing difficulties faced in convening the Board Meetings due to difficulties in fulfilling the 2/3rd required quorum.   In the absence of any sitting fees for the Board Members, unlike other Board Meetings, Lyonpo said it was understandable why, many a time, meetings had to be postponed.  

With these remarks, the Hon’ble Chairman declared the 53rd Meeting the Construction Development Board open.  

Agenda 1:
Adoption of Agenda
Inviting the members to the agenda, the Hon’ble Chairman asked the board members if the proposed agenda for 53rd Board Meeting was acceptable or whether there were any points/issues that the members wished to include under “Any other points” for deliberation.  The Representatives of Class C and D contractors requested for inclusion of a point under ‘Agenda 9’ while the Executive Director, CDB submitted that McKinsey & Company was requested to make a presentation to apprise the board of the proposed revision of Classification System of Contractors, for their views.  Both the above requests for inclusion were accepted and accordingly the agenda was adopted.

Following adoption of the agenda, the ED was asked to take the meeting through the agenda proposed (circulated). 
Agenda 2:
Endorsement of the Minutes of the 52nd CDB Meeting 

The ED submitted that the Minute of the 52nd Meeting of the Board was circulated to the Hon’ble Members of the Board for their views and comments, if any.  He reported that comments were received from few members and these were incorporated.  For the benefit of the new members in particular, he recapitulated some of the major decisions of the 52nd Meeting of Construction Development Board and invited any further comments before being endorsed. 
With no comments from the members, the Minute of the 52nd Meeting approved by the Hon’ble Chairman for implementation was endorsed without any change. 

Agenda 3:
Follow up Actions taken by the Secretariat on the 52nd Board Meeting
ED apprised the Honorable Members on the follow up actions initiated / implemented by the Secretariat based on the decisions of 52nd Board Meeting, amongst others, the following: 
a. Formation of M/s. Kuenleg Construction Enterprise Private   Limited

He submitted that Mr. Kaka (Ex. Proprietor of M/s. Andu Builders) could not produce letter from the High Court as was desired by the Board.  He informed the board of his retirement from the proposed post of CEO of the Incorporated Company and issuance of CDB registration to M/s. Kuenleg Construction Enterprise Private Limited as a new incorporated firm with a new CEO.
b. Revised allowable contract range and upper ceiling for Class B contractors

ED recollected the decision of the 52nd CDB Meeting of the following revised ‘Allowable Contract Range of Cost’ and the number of works that Class B firms could undertake simultaneously: 
	  Classification of contactors
	Approved allowable range of

contract cost
	Maximum number of works firms can undertake simultaneously

	D
	Up to 2.0 million
	1 (no change)

	C
	Above Nu. 2.0 m - 9.0 m
	3 (no change)

	B
	Above Nu. 9.0 m - 19.0 m
	4 (revised from 3 to 4)

	A
	Above Nu. 19.0 m with no upper ceiling
	5 (no change)


He submitted that upon according approval of the Hon’ble Chairman, circular No. MoWHS/CDB-04/2009-2010/281 dated 29th October, 2009 was issued to notify all concerned of the revised allowable range of contract costs including the Ministries, Dzongkhags and other agencies of the of the government.  The circular was also published in the media for information of all concerned.
Further, he submitted that with the increase in ‘Allowable Contract Range of Cost’, the Net worth; Average Annual Income and Average Annual Credit also increased proportionately.  These corresponding changes emerged as a result of the enhanced allowable contract range approved during the 52nd Board Meeting.  In other words, firms would be required to (after two years) fulfill enhanced financial criteria as reflected in Table 2 & Table 3 below. He also reported that changes will have to be affected in the CDB Manual – 2007 also accordingly.
Table 1:
	Classification of Contractors
	Allowable Range of Contract Costs (based on the decision of 52nd Meeting the Board

	1. Petty (Class D)                               
	a) Petty Contractor is eligible to bid for any category of works up to Nu.2.0 million. 
b) Petty Contractor is allowed to undertake only one contract at a time.

	2. Small (Class “ C” )
	a) Class “C” Contractor is permitted to bid for the Class of Works he is qualified for an individual contract of estimated value above Nu. 2.0 million up to Nu. 9.0million 
b) The Contractor may be allowed to undertake not more than three different contracts at a time subject to verification of his/her financial capacity and technical capabilities.

	3. Medium (Class “B” )
	a) Class “B” Contractor is permitted to bid for Class of Works he is qualified for an individual contract of estimated value above Nu.9.0 million up to Nu. 19.0million. 
b) The Contractor may be allowed to undertake not more than four  (revised to 4 during 52nd Board Meeting) different contracts at a time subject to verification of his/her financial capacity and technical capabilities.

	4. Large ( Class “A” )
	a) Class "A" Contractor is permitted to bid for Class of Works he is qualified for an individual contract of estimated value above Nu.19.0 million with no upper ceiling.  
b) The Contractor may be allowed to undertake five different contracts at a time.


Table 2:

Revised Contractors’ Minimum Requirement for qualification in Financial Capacity

	 
	Class D
	Class C
	Class B
	Class A

	 
	Before Revision
	After Revision
	Before Revision
	After Revision
	Before Revision
	After Revision
	Before Revision
	After Revision

	Option I
	1.5
	2
	1.5 - 7.5
	2.0-9.0
	7.5-15
	9.0-19.0
	>15
	>19

	Networth
	
	
	
	
	
	
	
	

	Option II
	Not applicable
	100,000
	675,000
	825,000
	2,250,000
	2,500,000
	5,000,000
	  8,000,000.00 

	a) Net worth
	
	 
	

	b) Av. Annual T/O
	
	30,000
	225,000
	275,000
	750,000
	800,000
	2,000,000
	  3,000,000.00 

	Option III
	
	1,000,000
	4,500,000
	5,500,000
	15,000,000
	19,000,000
	32,500,000
	45,000,000

	Net worth
	
	 
	 

	Av. Annual Credit
	
	30,000
	225,000
	275,000
	750,000
	700,000
	2,000,000
	  3,000,000.00 

	
	
	100,000
	675,000
	825,000
	2,250,000
	2,500,000
	5,000,000
	8,000,000


Table 3:

Corresponding changes under Track Records:
	Class
	A
	B
	C
	D (Petty)

	a) To RE-VALIDATE OR RE-REGISTER

 
	i) Applicants must be currently registered as class 'A' Contractors
	i) Applicants must be currently registered as class 'B' Contractors
	i) Applicants must be currently registered as class 'C'.
	 i) Currently Registered with CDB

	
	ii) Works in progress or completed one project in the applied category valued at least Nu. 19 million, or alternatively participated in at least five (5) biddings during the previous two years. 
	ii) Works in progress or completed one project in the applied category valued at least Nu. 9.0 million, or alternatively participated in at least five (4) biddings during the previous two years.
	ii) Works in progress or completed one project in the applied category valued at least Nu. 2.0 million, or alternatively participated in at least five (3) biddings during the previous two years.
	ii) Works in progress /completed one project, or participated in at least two (1) bidding in the last two years.

	b) To UPGRADE
 
	i) Applicants must be currently registered as class 'B' Contractors.
	i) Applicants must be currently registered as class 'C' Contractors.
	i) Applicants must be currently registered as class 'D' Contractors.
	N/A

 

	
	ii) Completed three projects in the applied category valued at least Nu. 9.0 million each, or alternatively, one project in the applied category valued of at least Nu. 18 million, during the previous two years.
	ii) Completed three projects in the applied category valued at least Nu. 5.5 million each, or alternatively, one project in the applied category valued at least 7.5 million, during the previous two years.
	ii) Completed three projects in the applied category valued at least Nu. 0.60 Million each, or alternatively, one project in the applied category valued at least Nu. 1.20 Million, during the previous two years.
	

	c) For NEW REGISTRATION
	Direct Entry available as special case only when established as an incorporated company under the Company Act of Bhutan. Requires formal assessment and approval of the Board.
	Direct Entry available as special case only when established as an incorporated company under the Company Act of Bhutan. Requires formal assessment and approval of the Board.
	Engineer above Diploma level with a minimum of 5 years documented project execution experience, and a direct involvement in projects with a minimum accumulated value of Nu. 7.5 million.
	No track record is required


The Board endorsed the above on the premise that the corresponding changes proposed are based on the decision/approval of the 52nd Meeting of the Board. 

c.  Technical capability requirement for Class D contractor:  
ED submitted that the 52nd Meeting of Construction Development Board instructed the Secretariat to come up with basic criteria in terms of resources/capability requirements for Class D Contractors.  This was based on repeated requests made by the Class D representatives/CAB to increase the number of works that Class D contractors could undertake simultaneously from the existing one number to two numbers. 
In this regard, the ED apprised that the Secretariat had reviewed the earlier criteria in CDB Manual 2001 which the Board has, in the past, decided not to follow for Class D.  The relaxation for Class D in the past was to encourage more contractors in the Construction Industry. However, overtime the number of Class D contractors have increased considerably – to the extent, he reported, that it has become even unmanageable for the Secretariat due to overwhelming request.  A basic criteria for entry into construction business as rightly felt essential by the Board seems inevitable, he reported. He further apprised that it was pertinent to re-introduce the following criteria instead of ‘re-inventing the wheel’, with proportionate enhancement based on the revised allowable range of contract costs, as follows:  
 Table 1: Financial Capacity:
	
	Class D

	
	Before Revision
	After Revision

	
	1.5 million
	2 million

	Option I
	
	

	Net worth
	Not Applicable
	100,000

	Option II
	
	

	a) Net worth
	
	30,000

	b) Av. Annual T/O
	
	1,000,000

	Option III
	
	

	Net worth
	
	30,000

	Av. Annual Credit
	
	100,000


Table 2: Technical Capacity:

	Criteria
	Class D

	1) Manager

2) Technician/Skilled workers


	     (No.)

       1

       1

___________

       2 


While the above proposal is submitted as desired by the Board, ED reported that McKinsey & Company was in the process of proposing new classification system for contractors.  Should McKinsey’s proposal come through – which in probability it will, he said approval of the above proposal would add to many changes too soon for Class D contractors thereby leading to confusion.  He proposed that the decision for Class D to undertake two works simultaneously and fulfillment of basic criteria be deferred for now. 
Opening the floor for discussion, the Hon’ble Chairman reiterated the importance of infrastructure building in the country which Lyonpo referred to as the ‘fundamental building block’ for development.  The private construction sector must build its capability in earnest so as to catch up with the rapid modernization pace set by the government.  Likewise, Lyonpo stressed the urgency of Class D contractors or those aspiring to join construction industry – of the need to fulfill at least some basic criteria, unlike in the past.   Such basic criteria in terms of skill, resources and experiences would be very instrumental in government’s effort to develop private construction sector.  Lyonpo also emphasized the urgent need to localize the industry through ‘rewards’ by way of providing incentives to those engaging Bhutanese workers or restricting/disallowing foreign workers for Class D/lower class contractors.  
The meeting deliberated at length and decided to wait for Mckinsey’s presentation.  There was a general consensus however that if the existing classification was being reviewed by Mckinsey there indeed was no need to make a decision on the criteria right away.   

d. Proposal for ownership transfer of M/s. Environment Friendly Construction (CDB# 1964) to M/s. Bhutan Real Estate Private Limited
ED appraised that the 52nd Board Meeting of Construction Development Board decided that M/s. Environment Friendly Construction (CDB# 1964) should follow the procedures and norms already in place where it concerned transfer of ownership viz-a-viz converting into an incorporated company. Since the proposal was found not in line with the norms, the 52nd meeting of CDB did not consider the request favorably. 
As a follow up, he submitted that the contractor was informed of the above decision of the Board vide letter # MoWHS/CDB-4/cdt/2009-2010/270 dated 22nd October, 2009 for compliance.  

However, ED reported that M/s. Environmental Friendly Construction has now converted into a new Incorporated Company to be known as M/s. Environment Friendly Construction Company Private Limited.  He added that the Board has always encouraged incorporated companies as against sole proprietorship and many similar cases were approved, in the past.  He added that since M/s. Environmental Friendly Construction as sole proprietorship was anyways not performing well due to poor health of the proprietor the chances for success are more as incorporated company.
After exhaustive discussion, the meeting approved in principle the conversion of sole proprietorship into an Incorporated Company. The Board however instructed the Secretariat to check fulfillment of criteria and accordingly proceed with the registration of company upon fulfilling the criteria. 

e. Issuance of Class ‘A’ Contract License to HRH Dasho Khamsum Singye        Wangchuk.

The ED reported that the 52nd Board Meeting of Construction Development Board decided that any matter concerning the Royal Family with regard to issuance of licenses must be routed through the Royal Privy Council.  He reported that the decision was conveyed in person through one of the Gup.
f. Up-gradation of M/s Kelcon Construction to Class ‘A’ in W4 Category

On the decision of the board for M/s. Kelcon Construction (CDB Registration No. 2263) to comply with the existing rule/norms of the CDB – on up-gradation, the ED reported that the Secretariat informed the contractor on Board’s decision vide letter no. MoWHS/CDB-4/cdt/2009-2010/267 dated 22nd October, 2009.  There were no further appeals, he reported.
g. Direct entry to class C – If the applicant is an Engineer

The decision of the board on the above to strictly base on the profession of the applicant is being complied, he reported.

h. PCAL’s request for issuance of CDB registration

The ED apprised that the decision of the 52nd Meeting of CDB on the proposal of Penden Cement Authority Limited (PCAL) to form a Joint Venture Construction Company in collaboration with M/s. Italian Thai Development Public Company Limited (ITD), Bangkok, to form major Civil and infrastructure construction company having its operation in Thailand, South East Asia and South Asia was conveyed.  The decision of the board was that the proposal had more to do with Foreign Direct Investment (FDI) policy and that the matter be taken up with the MoEA.
However, ED submitted that the MD PCAL vide letter no # PCAL/PROJECT-ITD/2009/58 dated 8th December, 2009 has further appealed for issuance of CDB Registration against PCAL to enable them to take up construction works. 
Following deliberation, the meeting decided to keep the request pending for the time being.
Agenda 4: Up-gradation Cases

ED presented the following the up-gradation cases duly accorded approval of the Hon’ble Chairman since the 52nd meeting of the Board.  He sought the endorsement of board:
	Sl.No
	Construction Firm
	Up-gradation of Class
	Category of Works

	1
	M/s Sonam Construction (1173)
	Class D – C
	(W3)

	2
	M/s Ganesh Construction(1341)
	Class D - C
	(W1 & W3), Direct Entry

	3
	M/s T.T Construction (1671)
	Class D - C
	(W4)

	4
	M/s Passang Construction (2061)
	Class C – B
	(W1)

	5
	M/s Norgay Construction (2356)
	Class D – C
	(W4)

	6
	M/s Raidak Construction (2422)
	Class D - C
	(W1)

	7
	M/s Jamyang construction(2714)
	Class D - C
	(W3)

	8
	M/s Chaskhar Developer(2819)
	Class D - C
	(W1, W3 & W4)

	9
	M/s. T.D. Construction (2866)
	Class B - A
	(W4)

	10
	M/s. Mentsang Construction (3133)
	Class D - C
	(W3)

	11
	M/s. KF Construction (3162)
	Class D – C
	(W4)

	12
	M/s. Sangdol Construction (3810)
	Class D - C
	(W1 &  W3)

	13
	M/s. Tsamgar Construction (3998)
	Class D – C
	(W1 & W3)

	14
	M/s. GPL Construction (4579)
	Class D – C
	(W1 & W3), Direct Entry

	15
	M/s. Lhawa Construction (4834)
	Class D – C
	(W4), Direct Entry

	16
	M/s. Thea-Song Construction  (4835)
	Class D – C 
	(W1 & W3), Direct Entry

	17
	M/s. Khimdung Builders (4837)
	Class D – C
	(W4),Direct Entry

	18
	M/s. Hi-Tech Construction (4840)
	Class D – C 
	(W1 & W3), Direct Entry

	19
	M/s. RP3 Builder (4844)
	Class D – C 
	(W1 & W3), Direct Entry

	20
	M/s. Rabsel Construction (1792)
	Class C – B 
	(W1)

	21
	M/s. Z & K Construction (1404)
	Class C – B 
	(W3)

	22
	M/s Seewang Construction (3266)
	Class D -  C
	(W3 & W4)

	23
	M/s. DAA Construction (4444)
	Class D – C 
	(W3)

	24
	M/s. Pholha Construction (3088)
	Class D - C
	(W1 & W4)

	25
	M/s. Penjor Construction (1958)
	Class C – B  
	(W1)

	26
	M/s. Taksing Chung Druk Construction (1748)
	Class C – B 
	(W1)

	27
	M/s. Indo Construction (3236)
	Class D – C 
	(W3)

	28
	M/s. Tee Tee Construction (1891)
	Class D – C 
	(W1)

	29
	M/s. Karma Maharena Construction (3937)
	Class D – C 
	(W1)


The Board kindly endorsed the approval of the above up-gradation cases.
Agenda 5:
Suspension of CDB Certificates
ED apprised the members, by way of information, that suspension or revocations of the following firms on the grounds of fraudulent misrepresentation of facts during the procurement process, as detailed below, were received from the ACC:
1. K.C Construction, CDB Registration No. 2146, Class A
The firm has reportedly engaged in the submission of forged curriculum vitae of three engineers to procure the contract work of Zimzorong-Kengkhar Farm Road Phase I under Kengkhar Gewog, Mongar Dzongkhag as per ACC vide letter no # ACC/ID/Case-16/2009/2274 dated 7th October, 2009.
Therefore, the firm’s suspension or revocations, as per ACC, remain in force, unless otherwise rescinded by the Commission, until the legal proceedings and adjudication by the Court.

2. Three Star Construction, CDB Registration No. 2325, Class C
The firm has engaged in criminal misappropriation of electrical poles and other electrical materials while executing labour contract of rural electrification projects in Trashiyangtse and Trashigang Dzongkhags as per ACC vide letter no # ACC/ID/Case-09/2009/2212 dated 18th September, 2009.

Therefore, the firm has been suspended or revoked for the period of two years with effect from 17th November 2009 till November 2011.
Agenda 6: 
Transfer of W4 of M/s. Singye Construction to establish a new entity - M/s. Singye Power Private Limited (SPPL)
ED submitted that the Secretariat had received a proposal from CAB vide letter No.CAB/CDB-03/2009/299 dated 10/11/09 recommending the request for establishment of a new entity to be known as M/s. Singye Power Private Limited (SPPL) with Dasho Yab Ugyen Dorji (Proprietor of M/s. Singye Construction) and Mr. Karma Yanglay, (Proprietor M/s. Chapcha Engineering) as partners of the proposed new incorporated company. The proposal for establishment of a new entity directly in Class ‘A’ is by way of transferring the present W4 (Class A) of M/s. Singye Construction and M/s. Chapcha Engineering (W4 - C).

In this connection, the ED submitted that the Board in the past had approved similar proposals on the premise that incorporation of construction firms enhanced professionalism and growth of construction industry. He added, during the 48th Meeting of the Construction Development Board, it approved the formation of similar Construction Consortium upon fulfilling the following requirements:
· The New Company must be incorporated under the Companies Act of Bhutan and it must submit article of incorporation to the CDB;

· The New Consortium company must fulfill minimum mandatory requirement of W4 - Class A of CDB prior to issuing CDB registration;

· The partners should surrender their present W4 Category;

· Use/transfer the Track records (W4) to the new entity.

He reported that the proposal for establishment of the new entity M/s. Singye Power Private Limited (SPPL) in Class A for work category W4 – Power & Telecommunication Works was similar as those of M/s. BECPL and M/s. NPPL that were approved by the Board, in the past.  
On scrutiny by the Secretariat, the proposed firm had fulfilled the requirements substantially as per present norms of CDB.  He submitted that upon according approval of the Hon’ble Chairman vide CAB’s letter no. CAB/CDB-03/2009/299 dated 10th November 2009 and MoWHS/CDB-17/cdt/2009-2010/388 dated 9th December 2009 for establishment of the new entity M/s Singye Power Private Limited (SPPL) in class A for the work category W4 – Power & Telecommunication Works, the Secretariat had issued CDB Certificate to the new entity.
Following review and deliberation, the Board endorsed the approval of the Hon’ble Chairman.
Agenda 7: Breach of Contract by M/s. Bhutan Builders & M/s. Mindu Tshering Construction
ED submitted that the Anti-Corruption Commission vide letter no # ACC/ID/FS-04/2009/2537 dated 3rd December 2009 has informed CDB of a breach of contract by M/s. Bhutan Builders (Class –A) & M/s. Mindu Tshering Construction (Class – C) during the execution of Khangkhu Middle Secondary School, at Paro.  He reported that the ACC based on the findings of the RAA, stated that M/s. Bhutan Builders had sublet the work unofficially to Mr. Mindu Tshering, Proprietor of M/s. Mindu Construction. Amongst others, RAA’s findings on subletting reportedly highlighted the following:

· Mr. Mindu Tshering (Propritor of M/s Mindu Construction) is reflected as project manager for M/s Bhutan Builders.

· The OBA outstanding of M/s Bhutan Builders had been deducted from the ongoing works of M/s Mindu Construction and 

· Some of the correspondences related to the work were done in C/o M/s Mindu Construction.

He apprised that the ACC has directed CDB to take appropriate actions - citing that the case was similar to that of the erstwhile M/s. Andu Builders and M/s. ST Construction whose licenses were canceled by the High Court. 
In preparation for the meeting, ED reported that the CDB Secretariat had gone ahead by asking both the firms to submit their explanations on the above. The firms were asked to answer to the following questions:

1. How and why Mr. Mindu Tshering, Proprietor of M/s. Mindu Construction was reflected as the Project Manager for M/s. Bhutan Builders

2. Why the OBA outstanding of M/s. Bhutan Builders had been deducted from the ongoing works of M/s. Mindu Construction

3. On what basis some of the correspondences  were done with C/o M/s. Mindu Construction

4. How the work was sublet to Mr. Mindu Tshering, Proprietor of M/s. Mindu Construction.
In response, the two firms have furnished a joint explanation as reproduced below:
1. How and why Mr. Mindu Tshering, Proprietor of M/s. Mindu Construction was reflected as the Project Manager for M/s. Bhutan Builders:
M/.s Bhutan Builders had chosen/appointed Mr. Mindu Tshering as a Project Manager in his  personal capacity (not for being the Proprietor of M/s. Mindu Tshering Construction) for his personal assistance to temporarily direct and administer the construction of Taju Ri (Khanku) LSS in Paro. As a matter of fact, no formal agreement was drawn up between the M/s. Bhutan Builders and Mr. Mindu Tshering.

The objective of appointing Mr. Mindu Tshering as Project Manager was without any mala fides intention, but in good faith and purely on mutual understanding, as we have a long association with each other dating back to 1993 when Mr. Ondis’ family hotel Kitchu Resorts was being constructed at Paro. Mr. Mindu Tshering was just entering the construction business as a supplier of construction materials, such as sand, stone and timber. Although Mr. Tshering did not have any experience with construction at that time Mr. Sonam Ongdi awarded some petty contracts to him. With this work experience he had the confidence to start his own construction company in 1996. Since then we have remained good friends and on many occasions we have helped each other whenever we could. Furthermore, as Mr. Mindu Tshering lives in Paro, M/s. Bhutan Builders, in good faith felt it appropriate to appoint him as a Project Manager anticipating prompt actions in supplying construction materials and in dealing with the local authorities when necessary. The day to day supervision of the construction, billion and payments were done by the Bhutan Builders Project Engineer, Mr. P.T. Soren.

When Mr. Mindu Tsheirng was appointed as Project Manager of Khangkhu School construction, M/s. Bhutan Builder, it is submitted that his appointment was before the circular no. MoW&HS/CDB-2/kg/2005-06/245 dated 26th August 2005 came into effect we were at that time not bound by any restriction and could appoint anyone as Project Manager. Since the Dzongkhag Authorities did not instruct us to change the Project Manager we assumed that the above cited circular applied only to projects awarded after the circular came into effect. Furthermore his appointment was purely on a mutual understanding and was not conditioned by the fact that he is the proprietor of M/s. Mindu Tshering Construction.
Therefore, it is submitted that there is no collusion or connivance between the M/s. Bhutan Builder and M/s. Mindu Tshering Construction to undermine the existing rules and regulations and executive orders issued by the Ministry/Authority concerned.

2. Why the OBA outstanding of M/s. Bhutan Builders had been deducted from the ongoing works of M/s. Mindu Construction:
Affirming, that the OBA against the M/s. Bhutan Builder was deducted from M/s. Mindu Tshering Construction, we would like to submit the following:
a) The deduction was executed by the Dzongkhag Administration without any information either to M/s. Mindu Tshering Construction or M/s. Bhutan Builder.
b) M/s. Bhutan Builder had not entered into any kind of understanding either orally or in writing with the M/s. Mindu Tshering Construction concerning clearing the OBD against M/s. Bhutan Builder.

c) It is questionable whether the FRR and other financial rules and regulations permit such book adjustment/deductions from one agency for or against the OBA of the other agencies.

d) Although Mr. Mindu Tshering could have objected to this unauthorized OBA adjustment he did not do so as he did not want to jeopardize his relations with the Dzongkhag authorities as he had two ongoing projects with them, instead he approached M/s. Bhutan Builders for the reimbursement which was done immediately by M/s. Bhutan Builders.

3. On what basis some of the correspondences  were done with C/o M/s. Mindu Construction
As far as the M/s. Bhutan Builder is concerned correspondences pertaining to construction activities of Taju Ri (Khanku) LSS in Paro were all done in M/s. Bhutan Builder name only. However, an oversight by Mr. Mindu Tshering cannot be ruled out as he is the Proprietor of the M/s. Mindu Tshering Construction.

However, if the core intent of the M/s. Bhutan Builder and M/s. Mindu Tshering Construction were engaged in unhealthy practice of fronting contravening the Executive Directives issued vide circular No. MoW&HS/CDB-2/kg/2005-06/248 dated 26th August 2005, any person of ordinary prudence 
4. How the work was sublet to Mr. Mindu Tshering, Proprietor of M/s. Mindu Construction.
In compliance with the Executive Directives issued vide circular no. MoW&HS/CDB-2/kg/2005-06/248 dated 26th August 2005 the M/s. Bhutan Builder would like to place on record that the contract awarded for the construction of Taju Ri (Khanku) LSS in Paro was never sublet to M/s. Mindu Tshering Construction. Whereas, Mr. Mindu Tshering was chosen as Project Manager for the by M/s. Bhutan Builder for the construction of Taju Ri (Khanku) LSS in Paro as substantiated in the above clarification.
As a matter of fact, there is no agreement in writing to sublet the above mentioned task to M/s. Mindu Tshering Construction and all transactions pertinent to the construction of Taju Ri (Khanku) LSS in Par o are made by the M/s. Bhutan Builder.
In view of the foregoing clarifications M/s. Bhutan Builder and M/s. Mindu Tshering Construction would like to submit the following:
· Once again reaffirm that the said task was never sublet to M/s. Mindu Tshering Construction, whereas, Mr. Mindu Tshering was chosen as the Project Manager by M/s. Bhutan Builder in undertaking the construction of Taju Ri (Khanku) LSS in Paro.

· No written agreement was drawn between M/s. Mindu Tshering Construction and M/s. Bhutan Builder which actually warrants, if sublet, owing to colossal amount involved in the contract award.

· It may be submitted that there is some ambiguity in the Executive Directives issued vide circular no. MoW&HS/CDB-2/kg/2005-06/248 dated 26th August 2005, concerning the usage of term “to lease”. M/s. Bhutan Builders did not lease its License to M/s. Mindu Tshering Construction.

ED in his presentation drew the kind attention of the members to the following: 
· Date of submission of tender: ?
· Letter of Acceptance: 
14th May 2005

· Agreement signed on: 
28th July 2005 ( as per agreement letter)
· CDB circular: No. MoW&HS/CDB-2/kg/2005-06/245 dated 26th August 2005
· Work  award date: 

28th September 2005
· Commencement date: 
28th September 2005 (as per work order)
· Completion date: 

28th March 2007 ( calculated from work order date)

· No written agreement was drawn between M/s. Mindu Construction and M/s. Bhutan Builder.

· Absence of documents of ‘lease’ between M/s. Bhutan Builders and M/s. Mindu Tshering Construction.

Following review of the joint explanation furnished and after prolonged discussion, the Board upon noting i) that the bidding documents wherein Mr. Mindu Tshering was made the Project Manger was submitted before the circular MoW&HS/CDB-2/kg/2005-06/245 dated 26th August 2005 was issued ii) that withdrawal of Mindu from the project has taken unnecessarily long time and iii) that the Dzongkhag Administration has taken no action even after issuance of circular – decided to issue a warning both letter to the construction firms.   The board also agreed that stringent actions would be taken on the two firms if they were found involved in similar activities, henceforth.
Agenda 8: Inclusion of a member from the RBIA in the CDB
ED reported that the Royal Bhutanese Institute of Architects (RBIA) has requested for inclusion of a member from the RBIA in the CDB.  He read out the letter from the president of RBIA which among others, stated that RBIA shared the CDB’s objectives to encourage quality of professional services, and the maintenance of professional standards in local firms.  The letter also stated that RBIA, as much as CDB, was responsible for the appropriate development of our built environment and the safety of the public so that these standards were not sacrificed for financial gains alone.
Following deliberation on the matter, the board decided that inclusion of RBIA member was relevant since CDB anyways registers Architects/consultancy firms. The Board however decided that the request be deferred for the time being till Acts that dealt with such formation of Association was passed.   
Agenda 9: Any other points
1. Submission from Representative of Class C & D Contractors:

Mr. Leki, the representative of Class C & D contractors presented the following issues:
a) Mr Leki reported that he was not comfortable with the Bhutan Schedule Rates since periodic updates of the rates in the BSR do not really reflect the actual market rates. He said that Class C and D in particular were disadvantaged since these classes, unlike the bigger Classes, relied heavily on the BSR.
The board clarified that BSR was only meant for reference.  The meeting said while efforts are made by SQCA to update on a timely basis, class C & D contractors also must analyze its own rates based on market rates for a competitive bidding. 

b) The representative of class C & D submitted that negotiation has been ruled out of the Procurement Rules and Regulations 2009, yet it is prevalent in many procuring agencies (especially in MoWHS). If the lowest bidder withdraws his bid, the second lowest bidder is awarded the work but not at his quoted price and instead the successful bidder is asked to execute the work at the quoted price of the first lowest bidder which is “negotiation” from their part.   

The board members clarified that the new procurement manual does not allow negotiation.   

c) The representative of class C & D submitted Engineers spent a lot of time filling up the Measurement Book.  Their work load is multiplied by many folds due to such practice of having to main the MB.  He submitted whether MB system can be done away with so as to free the engineers, particularly those in Dzongkhags.    
The Meeting, while sharing the concerns, felt that this subject has been discussed in many forums including during the 2009 Annual Engineering Conference.  The board decided to wait for the outcome on the subject during the 2010 AEC follow up.
2. Presentation by Mckinsey & Company on Re-classification of contractors:

Representatives from Mckinsey & Company made a brief presentation on re-classification of contractors to the Board. The objective of presentation (abstract shown below) was to solicit feedbacks from the board members. 
Proposed Classification System for Contractors
	Large Contractors
	Medium Contractors
	Small Contractors

	· No restriction on number of projects

· Eligible for project > Nu. 15 million

· To be awarded projects based on the new point based system proposed

Conditions for up-scaling:

· Completed at least 2 projects in medium class.
· Total value of work in Medium class > Nu. 20m
	· No restriction on number of projects
· Nu. 15m ≥ Project size > Nu. 4m

· To be awarded projects based on the new point based system proposed

Conditions for up-scaling:

· Completed at least 3 projects in small class

· Total value of work in Small class > Nu. 10m
	· Maximum 1 project allowed at a time

· Project size ≤ Nu. 4m

· To be awarded projects based on the lowest bid basis




In addition to above, the focus of presentation was:
· Proposed classification will have three classes viz.  Large, Medium and Small Contractors instead of A, B, C & D;

· Medium Contractors would be allowed to take five projects simultaneously instead of 3 / 4 presently;

· For small contractors, the contractor himself/herself must be VTI passed out or should employ VTI personal. Further, small contractors would be allowed to take two numbers of projects provided two projects does not exceed the above upper financial ceiling of Small contractors.
Conclusion:

The Hon’ble Chairman while expressing his satisfaction of the outcome of the meeting thanked all the Members for being able to make to the Meeting.  Lyonpo also thanked Mckinsey & Company for their succinct presentation on reclassification proposal and declared the 53rd Meeting of the Construction Development Board closed.
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