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Minutes of the 51st Meeting of Construction Development Board 


Minutes for 51st Meeting of Construction Development Board (CDBM-51)
Date

: 25th May 2009
Time

: 10.00 am

Venue
: MoW&HS Conference Hall

Agenda 1:
Adoption of agenda

Agenda 2: 
Approval of the Minutes of the 50th CDB Meeting

Agenda 3:   Follow up actions taken on the decisions of 50th Board Meeting

Agenda 4:
Up-gradation Cases
Agenda 5:
Suspension of Construction Firms  
Agenda 6: 
Proposal for formation of M/s. Kuenlay Construction Company
Agenda 7:
Increase of Upper Ceiling for Class B contractors

Agenda 8:
Any other Points
· De-Registration of Contractors based on ACC report
Members Present:
1. Hon’ble Zhabtog Lyonpo, Chairman, CDB
2. Dasho Sonam Tshering, Hon’ble Secretary, Ministry of Economic Affairs 

3. Dasho Nima Wangdi, Hon’ble Secretary, MoW&HS

4. Mr. Sangay Tenzin, Director General, DOR, MoWHS

5. Mr. Karma Sonam,  Chief Engineer, SPBD

6. Dasho Ugyen Tshechup, President, CAB

7. Mr. Sonam Ongdi, Representative of Class A and Class B Contractors

8. Mr. Karma Wangchuk, Representative of Class C and Class D Contractors

9. Mr. Wangdi Gyaltshen, Executive Director, CDB

Members Absent:

1. Mr. Pema Wangda, Director General, Dept. of Labour

2. Mr. Kapil Sharma, Chief Program Officer, MoF

Observers from CDB:

1. Mr. Aku Dorji, EE, CDB

2. Mr. Chengay, Dy. EE, CDB

3. Mr. Tshering Nidup, AE-I, CDB

4. Mr. Chundu Tshering, Engineer, CDB

Observers from CAB:

1. Mr. Cheku Dukpa, Offtg. Secretary General, CAB

Welcome Address:

The Hon’ble Zhabtog Lyonpo, Chairman welcomed the Members to the 51st Meeting of the Construction Development Board. Lyonpo said that although the meeting of the Board Members was long due, it had to be postponed inevitably for various reasons – one of them being the difficulty to fulfill the required quorum. Lyonpo however assured the members that the agenda for the 51st meeting has been consciously kept brief so that members could attend to their respective offices as well.  On behalf of the Secretariat, Lyonpo also apologized for last minute postponement of the scheduled meeting from 10.00am to 11.00am due to an urgent meeting with Gyalpoi Zimpon.   
With these remarks, the Hon’ble Chairman while welcoming the members to the meeting once again, declared the meeting open.  The Executive Director, CDB was asked to take the members through the agenda proposed.

Agenda 1:
Adoption of Agenda

The Executive Director and the Member Secretary to the Board presented the agenda.  The proposed agenda for the 51st Board Meeting was adopted without any major change in the main agenda.  One additional point however under Agenda No. 8 – “Any other points” was proposed by the President, CAB to discuss “De-Registration of Contractors based on ACC’s report”.  The proposal was accepted for discussion under agenda 8.
Agenda 2:
Endorsement of the Minutes of the 50th CDB Meeting 

The ED recapitulated the decisions of the 50th Meeting of Construction Development Board. He informed that comments on the draft minute which was circulated to the Hon’ble Members were incorporated and accordingly, as has been the practice, kind approval of the Hon’ble Chairman accorded.  With no further comments from the members, the Minute of the 50th Meeting was endorsed without any change. 
Agenda 3:
Follow up Actions taken by the Secretariat on the 50th Board Meeting

The ED apprised the Hon’ble Members on the follow-up actions implemented by the Secretariat based on the decisions of the 50th Board Meeting, amongst others:

a. Action on Ms. Andu Builders and Ms. S.T Construction: Construction of Mendrelgang Secondary School at Tsirang Dzongkhag

It was apprised that CDB registration of M/s. Andu Builders and M/s. S.T Construction were cancelled and deregistered from the CDB data base based on the verdict of the High Court and subsequent decision of the 50th meeting of the Board. 

b. ACC’s findings on M/s. Nima Construction, Thimphu 

ED reported that action of M/s. Nima Construction, as desired by the ACC, still remained pending.  He submitted to the Board that the court case between DUDES and M/s. Yarkay Construction which the Board felt had a bearing on M/s. Nima Construction’s case could not be resolved in the District Court.  He informed that the case has instead been moved to the High Court. 
Following deliberation on the matter, the Board decided to maintain its earlier decision – which is to wait for court’s verdict on the case between DUDES and M/s. Yarkay Construction. The meeting agreed that M/s. Nima Construction’s case would be reviewed and actions, as deemed appropriate, taken based on the provisions of the CDB Manual. 
c. Registration of Class D Contractors: Induction Course

By way of recap, ED ran through the following decisions of 50th meeting with regard to introduction of Induction Course for new Contractors as follows:
· Bhutanese aspiring to venture into construction business must undergo an induction course before they are issued CDB registration;

· Trainings to be conducted by VTI of MoLHR in collaboration with CDB;

· DG, DoL to take up with the MoLHR to undertake induction course of contractors through VTI as part of their regular program;

· Curricula, encompassing both theory and practical lessons, must be drawn up by MoLHR in consultation with CDB;

· Duration of training recommended is 2-3 weeks for which budget provision must be kept by the CDB initially – based on the estimates furnished by the MoLHR;

· Costs involved for such a course to be worked out by MoLHR and forwarded to CDB;  

· CDB to continue issuing CDB registration till the above is finalized and induction course commenced.

He reported that the Secretariat has had series of meetings with its counterparts from the MoLHR.  The Board was also informed of the formal request that was sent to the Hon’ble Secretary, MoLHR vide letter No. MoWHS/CDB-46/tt/2008-2009/630 dated 3rd March 2009 whose response had not come.  Due to overwhelming requests for new registration, he submitted that the Secretariat had no choice but to commence the course without the support of MoLHR – even if it had to be a modest one.  
Towards this, the Hon’ble Chairman, CDB has kindly accorded approval of the new arrangement vide Notesheet No. MoWHS/CDB-8/ad/2008-2009/797 dated 14th April 2009, to proceed with the course within the available resources of the Secretariat. By way of information, he apprised the Board that the first three-day induction course was scheduled from 27-29th May 2009 in the BCCI Hall, Thimphu for which more than 100 applicants had registered.  For those from the Eastern and Central Dzongkhags, the second in the series of the courses planned would be held in Bumthang sometime in June 2009, subject to availability of budget, he added.

Following discussion on the subject, the Board taking into account the urgency of the course and in order to clear the backlog, endorsed the decision of the Hon’ble Chairman.  

d. Specialization in Construction

ED reported that the 50th Meeting of the Board had approved the following with regard to registration of specialty contractors:

· The proposal of registration of specialized trades to encourage professionalism;

· Commence with registration of Electrical and Plumbing services;

· VTI to train and certify skilled workers – both VTI graduates and experienced skilled workers;

· CDB to establish registration system of specialized services;

· Establish a working committee among MoLHR, MoF and CDB to work out the modalities.

ED apprised the Board that the Secretariat has had several rounds of meetings with its counterpart at the MoLHR and VTI graduates and agreed to issue CDB registration for five specialty trade that MoLHR currently deal with.  He reported that the Secretariat was now ready and that registration of specialized trades could commence anytime for those endorsed/certified by the MoLHR. 
The Board endorsed the proposal and instructed to go ahead with the registration. 
Agenda 4: Up-gradation Cases

The Executive Director apprised the Board that the following firms were upgraded in line with the decisions of the 44th meeting. The firms have been upgraded upon fulfilling the requirements for up-gradation criteria on Financial Capacity, Human Resources, Equipments, Track Records and Office Establishment:

	Sl.No
	Construction Firm
	Up-gradation of Class
	Category of Works

	1
	M/s Penjore Construction


	Class D – C
	(W4)



	2
	M/s Ringdol Construction
	Class C – B
	(W1)



	3
	M/s Druk Lhayuel Construction


	Class C – B
	(W1 & W3)

	4
	M/s Gongphel Construction
	Class B – A
	(W1)



	5
	M/s Chukha Construction
	Class B – A
	(W3)



	6
	M/s Druk Mebar Construction
	Class C – B
	(W3)



	7
	M/s Ngawang Builders
	Class B – A
	(W1)



	8
	M/s Rigsar Construction
	Class B – A
	(W1)



	9
	M/s Phuensum Builders
	Class B – A
	(W1 & W3)



	10
	M/s Yeshi Construction
	Class D – C
	(W1, W3 & W3)



	11
	M/s Ugyen Tsenden Construction
	Class D – C
	(W1 & W3)



	12
	M/s Dhoendrup Construction
	Class D – C
	(W1, W3 & W4)



	13
	M/s Druk Wangyel Construction
	Class D – C
	(W1 & W3)



	14
	M/s Jabab Construction
	Class B – A
	(W1)

	15
	M/s K.W. Construction
	Class C - B
	(W1 & W3)

	16
	M/s Yangkhil Construction
	Class B - A
	(W1 & W3)

	17
	M/s Dee Gee Construction
	Class D – C 
	(W1,W3 & W4)

	18
	M/s Sonam Jamtsho & Bros Construction
	Class D - C
	(W4)


The Board endorsed the approval of the above up-gradation cases. In order to further facilitate those aspiring constructors, the Board decided that the Secretariat should approve all the up-gradation cases of class D to Class C upon fulfilling the set criteria.  Up-gradation cases from Class C to B and B to A however should continue the same process which is to accord approval of the Hon’ble Chairman.  Approval/endorsement of the Board should be sought only in exceptional circumstances where it concerns policy matters. 
Agenda 5:
Suspension of CDB Certificates
The Executive Director apprised the Board that the CDB registration of the following construction firms have been suspended indefinitely, based on CDB Manual – 2007, for fraudulent misrepresentation of facts during the procurement process:

1. M/s. Dophu Construction


(CDB Registration No. 1029) – Class B)
2. M/s. Dophu Drukpa Construction 
(CDB Registration No. 1263) – Class C)
3. M/s. Druk Norlha Construction 

(CDB Registration No. 2367) – Class C)
4. M/s. K.T Construction    


(CDB Registration No. 2757) – Class C)
5. M/s. Wangyel Construction  

(CDB Registration No. 1813) – Class C)
6. M/s. Akasha Construction 

(CDB Registration No. 1180) – Class C)
7. M/s. Blue Haven Construction

(CDB Registration No. 1174) – Class C)
8. M/s. Kabjib Construction


(CDB Registration No. 2815) – Class C)
9. M/s. Phurba Painting & Construction     (CDB Registration No. 1873) – Class C)
The Board was apprised that most of the above suspension was as a result of ACC investigation for forgery or misrepresentation of facts in the procurement process.  Some of the members felt that it was incorrect to deprive any citizen of his/her rights to business until proven guilty.  Concerns were also raised as to CDB’s authority in the absence of any legal framework/Act to protect its decision.  To this, ED reported that CDB, at the moment derived its authority from its Manual which is approved by the CCM.  He also reported that the Procurement Manual of MoF empowered the CDB to register, classify and maintain/disseminate information pertaining to construction industry.

Following elaborate discussion on the roles, responsibilities and authority of the CDB, the Board advised the Secretariat to follow-up on its proposal of CDA which submitted to the Hon’ble Prime Minister during the 5th Annual Engineering Conference.

Agenda 6: Formation of M/s. Kuenley Construction Enterprise Private   Limited

The meeting was apprised of M/s. Kuenley Construction Enterprise’s proposal submitted vide letter No. KCE-CDB-MOWHS-/09/1748 dated 27th April 2009 for conversion of his sole proprietorship M/s. Kuenley Construction Enterprise into a Private Limited Company - to be known as Ms. Kuenleg Construction Enterprise Private Limited in accordance with the Companies Act of Kingdom of Bhutan 2000.  M/s. Kuenley Construction Enterprise, whose CDB registration is due for renewal, is currently registered in Class “B” in W1 & W3, Petty in W4 and Registered in W2 – Category.   

The Executive Director submitted that the Board has, in the past, encouraged formation of incorporated construction companies in order promote professionalism in the industry.  He submitted that Ms. Kuenleg Construction Enterprise Private Limited has recently been incorporated by the Office of the Registrar, Ministry of Economic Affairs as per letter no. MoEA/CR-230/2009/1268 dated 1st May 2009, in anticipation of board’s approval.  
The four share holders are:

1. Retd. Major Kuenley Dorji - Chiarman

2. Mr. Kaka Dorji - CEO

3. Mrs. Karma Chimi - Director

4. Ms. Dawa Zangmo - Director

As per the proposal, the new entity is to be an independent incorporated company but share the experiences and resources of the parent M/s. Kuenley Construction Enterprise and the erstwhile M/s. Andu Builders. He drew the attention of the board of Mr. Kaka Dorji, the then proprietor of M/s. Andu Builders and whose CDB registration was cancelled based on the verdict of the High Court early this year in connection with a ‘fronting’ case in Tsirang – playing the role of CEO in the new proposed entity.

He further reiterated that in essence, the secretariat support the proposal submitted to form a company as it would not only lead to strengthening but also professionalize the firm viz-a-viz the Construction Industry. The new entity – with its proposal to pool the resources, would definitely have enhanced its capacity contribute to the strength of the industry.  Based on the documents submitted, the new company’s capacity would be way beyond what is required for a class ‘B’ – minimum required mandatory requirement.  Similar cases were approved by the board in the past mainly to encourage professionalism and enhance capability. However, with Mr. Kaka Dorji proposed as the CEO and more so banking heavily on his resources, it is submitted as to whether or not the request is admissible. 
The Executive Director informed the Board that the Secretariat had verbally sought the guidance of Office of the Attorney General who in turn advised to seek clearance from the Court, in this regard.  
The Hon’ble members deliberated extensively on the issue and felt that it was not legal to stop Mr. Kaka from being a shareholder.  It was also felt that M/s Andu Builder’s experience for the proposed company cannot be considered. The meeting however reached a consensus that resources of the erstwhile M/s. Andu Builders can be used provided the same are transferred in the name of the new registered company. 
Accordingly, the Meeting directed the Secretariat to seek legal opinion/advice from the Office of the Attorney General as to whether Mr. Kaka Dorji, given his past record, can be involved as a CEO and shareholder in the company before CDB could give its decision.     
Agenda 7: Increase of Upper Ceiling for Class B contractors

The Executive Director appraised that the Vice Chancellor, the Royal University of Bhutan vide his letter no. RUB-DPR/CON-01/2008-2009/1693 dated 7th May 2009 has requested enhancement of financial ceiling from the present Nu. 15 million per work to Nu. 50 million for class B firms.  The request was based on RUB’s experience of limited class A bidders for tenders for value of works of about 50 m which the RUB had experienced. 

The present allowable range of contracts revised during the 40th meeting of the board is as follows:

	Classification of contactors
	Existing allowable range of

 contract cost
	Proposed allowable range of

 contract cost

	D
	Up to Nu. 1 million
	Up to 1.5 million

	C
	Above Nu. 1 million upto 5 million
	Above Nu. 1.5 million to 7.5 million

	B
	Above Nu. 5 million to up10 million

(maximum
	Above Nu. 7.5 million to 15 million 

	A
	Above Nu. 10 - 15 million with no upper ceiling
	Above Nu. 15 million with no upper ceiling


The board was also apprised that CDB’s observation of the growth of contractors in terms of its strength in the last five years showed that contractors in class B & C have indeed  had a negative growth. 

Following discussion on the issue, the Hon’ble members felt that revision of ceiling should not be based on a few stray complaints/grievances.   However, it decided that such issues must be reviewed and addressed if found genuine and if such a revision is thought to have positive impact on the overall development of the industry. There was general agreement among the members that it was indeed time to revise the ceiling as value of money has changed over the years. The board accordingly directed Secretariat to review in consultation with CAB and come up with a proposal for revision. 

Agenda 8: Any Other Points

1. De-registration of Contractors
The President, CAB apprised the Board that CDD has of recent suspended indefinitely a number of construction firms based on the revocation letters from the ACC.  In this regard, it was submitted that firms should not be suspended unless proven guilty.  

The ED reported that a number of firms indeed were suspended indefinitely, mostly based on the ACC’s investigation and findings and few others based on the Secretariats own findings.  Reasons for above actions are primarily forgery of Bank Guarantee at the time of submission of bids and tampering of CDB certificate.  It is believed that ACC has such powers to revoke as conferred by section 45(j) of the Anti-Corruption Act of Bhutan 2006.  He reported that the firms could be reinstated once the final adjudication of the matter is completed by competent authorities. 

The Meeting also advised the Secretariat that cases henceforth from agencies related to criminal and for which the CDB Manual does not have the provision to deal with must be asked to be referred to the competent authorities.   

Members reiterated their concern on the legality aspect of the CDB.  In this regard, ED informed that CDB as of now, drew its authority from the Procurement Manual – 1988 and CDB Manual Revision 3 (March 2001) approved by the Government/CCM – now revised as CDB Manual – 2007 (comprising of two volumes).  Under the Financial Manual 1988, CDB as an interagency shall consist of representatives from various agencies as may be decided by the Government, he reported.  The Financial also empowered CDB to formulate its working procedures for the administration of construction activities.
The Financial Manual 1988, amongst others, states that:

· the CDB shall formulate its own working procedures including laying down criteria for categorization & classification of the contractors (clause 11.5.3 of the PM)

· all contract works shall be awarded strictly in accordance with the categorization & classification of contractors carried out and published by the CDB (clause 11.5.4 of the PM).

· establish and maintain the list of Registered Contractors and Consultants for Works;

· issue guidelines on registration from time to time to facilitate efficient functioning and effective implementation of works;

· ensure only CDB registered contractors participate in works subject to local competitive bidding. 
The board reiterated the need to take special care where it concerns initiating penalties on contractors.  The meeting also supported the urgent need of an Act in due course of time.
Discussion also ensued in connection with the proposal of CDB to transform into Construction Development Authority (CDA).  The meeting was briefed of its developments – including submission of the same to the Hon’ble Prime minister during the Annual Engineering Conference on the 23rd April 2009. 

In this context, the Secretariat was directed to circulate the draft proposal “Transition of CDB to CDA” to the members for their views and guidance. The board members were generally of the view that transformation to CDA would not only enable enforcement of its decision with more authority, remain un-biased but also would help discharge its mandates more effectively in the overall development of the industry.  Lyonpo also instructed the Secretariat to follow up the matter with the Cabinet Secretary.
Conclusion: 

The Hon’ble Chairman thanked all the Members for being able to make to the Meeting despite their busy schedule and declared the 51st Meeting of the Construction Development Board closed. 
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