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Minutes for the 48th Meeting of Construction Development Board 


Minutes for 48th Meeting of Construction Development Board (CDBM-48)

Date

: 3rd March 2008

Time

: 10.30 am

Venue
: MoW&HS Conference Hall

Agenda 1:
Adoption of Agenda

Agenda 2: 
Approval of the Minutes of the 47th CDB Meeting

Agenda 3:     Follow up actions taken on the decisions of 47th Board Meeting

Agenda 4:
Formation of new Consortium: M/s. Nima Powers Private Limited

Agenda 5:
Actions on BEC for deceiving DOR: Widening of Doebum Lam

Agenda 6:
Any other Points

Members Present:

1. Hon’ble Zhabtog Lyonpo, MoWHS, Chairman

2. Dasho Nima Wangdi, Hon’ble Secretary, MoWHS

3. Dasho Ugyen Tshechup Dorji, President, CAB

4. Mr. Pema Wangda, Director General, Dept. of Labour

5. Mr. Basant Raj Chhetri, Joint Director, SPBD

6. Mr. Kapil Sharma, Chief Program Officer, MoF

7. Mr. Sonam Ongdi, Representative of Class A and Class B Contractors

8. Mr. Karma Jattu, Representative of Class C and Class D Contractors

9. Mr. Wangdi Gyaltshen, Executive Director, CDB

Members Absent:
1. Dasho Sonam Tshering, Secretary, Ministry of Economic Affiars

2. Mr. Phuntsho Wangdi, Director of Roads, MoWHS

Observers:
1. Mr. Chengay, Dy. EE, CDB

2. Ms. Dawa Zangmo, Dy. EE, CDB

3. Mr. Mahendra Chettri, CDB/SNV

4. Mr. Sonam Rinzin, Offtg. General Secretary, CAB

Welcome Address:

The Hon’ble Chairman welcomed the Members of the Board to the 48th Meeting of the Construction Development Board. He informed that Dasho Sonam Tshering, Secretary, Ministry of Economic Affairs and the Director, Department of Roads have expressed their inability to attend the Meeting due to other prior engagements.  While the Secretary, MoEA had reportedly left for New Delhi, Mr. Phuntsho Wangdi had to leave to attend the PMC meeting with the Representatives from Government of India.  Hon’ble Lyonpo also apologized, on behalf of the Secretariat, for the several postponements of the scheduled meeting which was unavoidable due to non-fulfillment of the required quorum.  
With these remarks, the Chairman invited the attention of the Board Members to the agenda circulated by the Secretariat, CDB.

Agenda 1:
Adoption of Agenda

The Hon’ble Chairman enquired from the members whether the agenda proposed by the Secretariat was acceptable or were there any additional points to be included in the agenda.  Since there were no comments, the agenda proposed for the 48th Board Meeting was adopted without any change.  However, the Chairman informed that issues if any, that were necessary to be raised may be so done under agenda 6 - “any other points’.

Agenda 2:
Endorsement of the Minutes of the 47th CDB Meeting 

The Board endorsed the minutes of the 47th Meeting of Construction Development Board without any change.
Agenda 3:
Follow up Actions taken by the Secretariat on the 47th Board Meeting
The Hon’ble Chairman asked the Executive Director to present the follow up actions of decisions of the 47th Board Meeting.  ED submitted that actions have been initiated on all the decisions and have reached at different stages of implementation however he requested the Hon’ble Chairman to allow him to report only those decisions that warranted immediate attention of the Board.  This, he said, was necessary in view of time constraint and ensuing agenda where a considerable amount time is required for deliberation and to arrive at a decision.  With the kind permission of the Hon’ble Chairman he apprised follow up actions on Agenda 5, 6 and 9 of the 47th Meeting, as below: 
i) Review of W2 category (Bhutanese Painting Works) of the Contractors
He apprised that following decision was made with regard to Agenda 5: “Review of W2 category (Bhutanese Painting Works) of the Contractors” during the 47th Meeting with regard to Bhutanese Painting W2 category:

1. Bhutanese Painting Works shall not to be segregated as separate tendering package as against the proposal. However, provision must be made in the bidding document to allow sub-contracting the Bhutanese Painting Works to CDB registered Bhutanese Painters/ Firms holding Valid CDB Certificate and Trade License only.   

2. Issuance of fresh CDB registration in W2 category henceforth should be limited only to aspiring graduates of Institute of Zorig Cho-sum or other applicants who have the required experience and capability.  

3. To enhance professionalism, Traditional Bhutanese Painters should be classified into two viz. i) General Painters and ii) Specialized Painters. ‘General Painters’ shall be allowed to bid for traditional painting works upto Nu.0.500 million only while ‘Specialized Painters’ shall be allowed to bid for painting works above Nu. 0.500 Million, when tendered out by procuring agencies.

4. All contractors having valid registration in W2 category shall be notified to either retain the registration as it is in which case the same would be treated as “General Painters” until next revalidation, while those desiring to target for painting works over Nu. 0.500 Million shall be re-registered as “Specialized Painters”. 
5. The Chairman instructed the Secretariat to come up with appropriate criteria for registration in this regard.
In this context, he reported that the Secretariat while initiating follow-up actions on the above decisions was confronted with the following issues:
· Implementation of the decision required limiting issuance of W2 registration – (Bhutanese Painting Works) to only the graduates of Institute of Zorig Cho-sum or other applicants who have the required experience and capability.  
· The Secretariat, in its attempt to implement the decision, realized that a vast majority of the firms requesting for new registration or re-validation do not qualify this criteria.  
· A closer review of the CDB data base revealed that there are only about 16 painters registered with CDB that meet the requirement.  This number is far too less (out of the total 2000 firms) to be able to implement all the painting works (govt. contract works) in the country.  
· Zorig-Chusum confirmed that in the past seven years there were only 52 graduates of which some pursued their own business; only few registered with CDB in W2 category.  
In light of above, he reported that the Secretariat could not implement the decision of the 47th Meeting of Board in connection with Bhutanese Painting, without seeking further guidance and clarification from the Board.

The Hon’ble Chairman opened the floor for comments and views from the members.  He added that as per his observation, Bhutanese Paintings Works are generally carried out on contract basis by painters most of whom are not registered with CDB. Lyonpo stressed that the Bhutanese Painters should be encouraged to register in either of the two categories i.e.  i) Generalized Painters and ii) Specialized Painters, as decided in the 47th Meeting of the Board, in order to stream line and enhance professionalism in this particular category of work.
The President CAB, while supporting the Hon’ble Chairman, said that although most Contractors have W2 registration with CDB, they do not have human resources for specific painting works and therefore depend entirely on the limited number of painters available.  This painting item in the contract is usually executed on sub-contract arrangement with any painter, regardless of whether he/she has CDB registration. Despite Secretariat’s submission of the difficulties in the implementation of resolution of the 47th Board Meeting with regard to W2 category, he felt a beginning should be made to implement it.
The Director General, Department of Labour, in view of the limited number of qualified and experienced painters, suggested that DoL should come up with some strategies to encourage painters to come forward for registration with CDB in either of the two categories i) Generalized painters and ii) Specialized Painters, based on their eligibility. The members agreed to the suggestion of the Director General DoL but recommended that a study be carried out simultaneously in collaboration with the CDB Secretariat to assess the availability of painters in the country. 
Following exhaustive discussion on the matter, the Board decided that the decision made during the 47th Board Meeting on the W2 Category (Bhutanese Painting) Works may be deferred for the time being. The Board also instructed the Secretariat to coordinate with the Department of Labour, MoLHR to carry out a study on the availability of National Painters for the Board to review and decide accordingly.
ii) Formation of Construction Consortium by Bhutan Engineering Company for Power sector works.

It was reported that the Board in its 47th meeting had approved the proposal, in principle, for formation of Consortium known as Bhutan Engineering Power Company (BEPC) as a separate entity/company under the following terms and conditions:

a) BECPL’s W4 – A category/class shall be transferred to BEPC;

b) The new company must be incorporated under the Companies Act of Bhutan and it must submit article of incorporation, 

c) Dasho Dorji Norbu shall lead the company and the new group of engineering professionals,

d) The new consortium company must fulfill minimum mandatory requirement of W4-A of CDB prior to issuing CDB registration; 

e) The company shall be allowed to function only upon meeting the above requirements.

In this context, he reported that the Secretariat conveyed the above decision vide its letter No. MoWHS/CDB-4/2007-08/93 dated 2nd October 2007.  
The ED further submitted that the Secretariat has received the forms duly filled in from the BEPC.  All the basic minimum requirements for Class A - W4 Category, in terms of its resources (staffs and equipment) in the name of the new incorporated company have been fulfilled.  However, physical verification of the resources had been kept pending following complaints on BECPL in connection with the on-going Doebum Lam Contract by the Ministry, he said.  He appraised the Board that a letter from MoWHS was received requesting to debar BECPL from participating in any government tenders based on ACC’s investigation.  The Board was also apprised that Mr. Kinga Tshering was no longer one of the partners of BEPC following his appointment as the MD, BOB.  
The Board deliberated on the subject at length and came to a consensus that there would be no change in its decision already made during the 47th Meeting of the Board where the formation of Construction Consortium by BEPCL was approved. The Board reiterated that the BEPC was a different entity altogether and therefore the charges on BECPL concerning Doebum Lam should not affect the formation of the Construction Consortium.  The Secretariat was accordingly instructed to proceed with the issuance of its CDB registration based on its earlier decision.  
iii) Revision of CDB Manual:
The Board was appraised that the (1) CDB Manual 2007 and (2) Registration Manual 2007 approved by the board during the 47th Meeting of the Board was fine-tuned, particularly in the context of CDB’s authorities, as suggested by the Hon’ble Members. 

He reported that the Manual currently awaited the outcome of the recent OD exercise, which if approved, would necessitate further revision of the CDB Manual to take into account the new job responsibilities from that of SQCA.  
Agenda 4: Formation of M/s. Nima Powers Private Limited

The ED reported that the President, CAB vide his letter No. CAB-R&L/2007/2357 dated 4th December 2007  has forwarded proposal from contractors to establish a Construction Company – W4 (Power & Telecommunications).   The request is to consider the transfer of M/s. Nima Construction’s Class “A” W4 – Category CDB registration to that of a separate “A’ category license in the name of the consortium -to be known as M/s. Nima Power Private Limited.  The group comprises of the following partners:

1. Aum Naki Dorji, DMD, M/s. Nima Construction

2. Dasho Tshering Dorji (a Civil Engineer), Former Secretary of MoWHS

3. Mr. Sacha Rinchen Dorji, MD, M/s. Rinson Construction

As per the proposal, the new entity is to be an independent incorporated company but share the experiences and resources of the parent M/s. Nima Construction.  He requested the Board to kindly deliver on the above and instruct the Secretariat for further action. 

The Hon’ble Chairman opened the floor for discussion. He reminded that the request for formation of Consortium Company is apparently to pool in resources; share experiences, build professionalism, and enhance their capacity in preparation for participating in the upcoming Puna Tshang Chhu Hydropower Project.  He added that as long as it is a genuine consortium and an incorporated company, there was no reason not to encourage such proposals.  The President, CAB while agreeing to the Hon’ble Chairman’s views, submitted that similar criteria as that applied to BECPL should be followed, if the Board decides to approve.  The members also felt that Ms. Nima Construction and Ms. Rinson Construction (Partners) should both give up their W4 Category from their current CDB registrations. However, with regard to Dasho Tshering Dorji, Former Secretary of MoWHS as a partner for the proposed M/s. Nima Powers Private Limited, serious concerns were expressed since he was still in the government service.  After prolonged discussion, there was a consensus though that he could if he wished, be a shareholder of the new company.

The Board decided and approved the following:

· The new company must be incorporated under the Companies Act of Bhutan and it must submit article of incorporation to the CDB, 

· The new consortium company must fulfill minimum mandatory requirement of W4-A of CDB prior to issuing CDB registration; 

· The company shall be allowed to function only upon meeting the above requirements.

· The Partners i.e. Ms. Nima Construction and Ms. Rinson Construction should surrender their present W4 Category.

· Same criteria as applied for the formation of the Consortium by BECPL should be followed.

· Dasho Tshering Dorji, Former Secretary’s role in the new company as a partner was not approved unless if he resigned from the civil service.  He has the option however to remain in the company as a shareholder.  
Agenda 5:
Actions on BEC for deceiving DOR: Widening of Doebum Lam 
The ED submitted that the Secretariat received a letter bearing letter no. MoWHS/ADM/34/2007/4067 dated 4th January 2008 from the Hon’ble Secretary of the Ministry of Works and Human Settlement to take action against Bhutan Engineering Company based on the Investigation Report of the ACC and the decisions of the 11th and 14th HR Committee Meeting held on the 15th November & 26th December 2007 on the Widening of Deobum Lam for (i) submitting false challans for materials which were not brought to the site and (ii) deceiving the Department of Roads, MoWHS by attempting to increase the quantity of earth for disposal – “Widening of Doebum Lam, Thimphu”. 
He presented a brief background of the case based on the letter from MoWHS (abstract reproduced below):

1. As per the findings of the ACC, BECPL has intentionally submitted challans for materials which were not brought to the site…the action is in violation of the contract agreement and fair business norms respectively, the firm is to be debarred from participating in government tenders.
2. Further, BECPL is also liable for deceiving the Department of Roads for attempting to increase the quantity of earth for disposal.

The ED submitted that as per the CDB Manual - 2001, the disciplinary action against any contractor violating the rules and regulations is as follows:

· Issue an appropriate warning letter to the contractor;

· Suspend the contractor’s registration for a period of between 6 months and 2 years;

· Suspend the contractor’s registration indefinitely.

He requested the Meeting to kindly deliberate on the matter. 

Opening the floor for discussion the Hon’ble Chairman said that the CDB Secretariat should have taken actions on BEC but this being the first case of such a nature, the same has been put up to the board for deliberation and action. The Hon’ble Chairman also provided a brief back background of the case and urged the members to look at it very objectively.  To help the members comprehend the gravity of the case and recommend appropriate disciplinary action on BECPL, the Hon’ble Chairman also explained the recent case of M/s.  Ngawang Builders, Ms. Asiatic Construction and M/s. Gayjur Construction vis-à-vis the Court’s verdict.  
Following prolonged discussion on the matter, one of the proposals by the President CAB was to issue a ‘final warning’ to the BECPL with a copy to ACC.  He said his proposal was in consideration of the fact that the materials were actually brought to site before the actual secured advance payment was made. He added that if ACC was not satisfied with the decision of the Board, the case could be taken up to the Court or as deemed appropriate.
The Board also discussed at length on the fact that the Engineer in-charge of the work from the Department was imposed stringent administrative action as per BCSR rules and he was suspended for the last seven months or more.  Therefore, issuing a mere warning letter to BECPL as against the disciplinary action taken on the engineer for the same case did not seem fair and balanced.

Other Members felt that since there was intent, to some degree, on the part of the contractor by way of submitting false challan’s for the materials which were not received at site, one option was to suspend the contractor’s registration for 6months, by way of disciplinary action.  The Company should not be allowed to take part in any tendering for government works during the period.  This disciplinary action was thought appropriate and stringent enough for a Company who maintained the largest resources, in terms of manpower and machineries, amongst the contractors.
After lengthy deliberation, the Board resolved that CDB registration of BECPL be suspended for a period 6 months effective from the date when the Final Minutes of the 48th Meeting is approved by the Hon’ble Chairman. However, in order not to interrupt the ongoing works, which otherwise would affect the Government planned activities, the Board decided to allow the BECPL to complete the ongoing works.  
Agenda 6: 
Any other Points 

No points under this agenda.
With the agenda for the 48th Meeting covered, Dasho Ugyen Tshechup Dorji, President, Construction Association of Bhutan & Representative of the CAB in the CDB, reported to the Board he was resigning from CAB as the President.  He informed the Board that an interim President has been appointed until next general meeting of CAB.  He thanked the Board Members and the Secretariat and in particular the Hon’ble Chairman for the support and cooperation rendered during his tenure as the President of CAB.  He urged the CDB to continue their support to take the private construction sector to a higher level.
The Hon’ble Chairman, on behalf of the Board Members, while regretting for his sudden decision to resign, expressed his deepest appreciation to Dasho Ugyen Tshechup Dorji for his most valuable contributions as a member of the Board and as the President of CAB. He said, despite all odds, the private construction sector has a come a long way under the dynamic leadership of Dasho.  Acknowledging Dasho’s vital role in the promotion of the private construction sector Lyonpos said that Dasho had always put his personal interest aside and general interest of the construction industry first.
The Hon’ble Chairman, on behalf of the Members of Board wished him good health and best wishes in his future endeavor.
The Executive Director, on behalf of the CDB Secretariat, also expressed his sincere gratitude to the out going member of the Board for his valuable contributions and support provided to the Secretariat.
The 48th Meeting of CDB having come to end, the Hon’ble Chairman expressed his appreciation to the members for firstly making it to the meeting despite their busy schedule and secondly for their valuable contributions.  With these remarks, the 48th Meeting of the Construction Development Board was declared closed. 
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