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Minutes for the 45th Meeting of Construction Development Board 


Minutes for 45th Meeting of Construction Development Board

Date

: October 9, 2006
Time

: 9.30 AM

Venue

: MoW&HS Conference Hall

Agenda 1:
Adoption of agenda

Agenda 2: 
Approval of the Minutes of the 44th CDB Meeting

Agenda 3:    Follow up actions taken on the decisions of 44th Board  Meeting                                    

Agenda 4:
Proposal to strengthen CDB, 10FYP

Agenda 5:
Arbitrators fees - proposal

Agenda 6:
Track records for revalidation

Agenda 7:
Any other points       
Board Members present

1. Lyonpo Kinzang Dorji, Hon’ble Chairman

2. Dasho Karma Dorji, Secretary, MTI

3. Dasho Ugyen Tsechup Dorji, President, CAB.

4. Mr. Phuntsho Wangdi, Director, DOR

5. Mr. Basant Raj Chettri, Joint Director, SPBD

6. Mr. Sacha Rinchen Dorji (Rep. Class A & B contractors)

7. Mr. Thinlay (Alternate Rep. Class C & D contractors)

8. Mr. Wangdi Gyaltshen, Executive Director, CDB
Board Members Absent

1. Dasho Tshering Dorji, Secretary, MoWHS

2. Mr. Pema Wangda, Director, DoL

3. Mr. Kapil Mani Sharma, Dy. Director, MoF

4. Mr. Rinchen Daba, Rep.(Class C and D contractors)

Observers 

1. Mr. Game Tshering, General Secretary, CAB

2. Mr. Tshering Yonten, Executive Engineer, CDB
3. Mr. Kinga Gyeltshen, AE, CDB 

4. Mr. Tashi Tshering, AE, CDB

5. Mr. Kumar Sharma, AE, CDB

6. Mr. Chencho Tshering, Data Manager, CDB

Welcome address:

The Hon’ble Zhapto Lyonpo, Chairman, Construction Development Board, welcomed the Board Members to the 45th Meeting of CDB.  He apologized on behalf of the Secretariat the postponement of meeting to 9th October 2006 due to last minute priorities of some of the Hon’ble Members.  As submitted by the Secretariat, he informed that Mr. Rinchen Daba, representative of Class C & D firms, had not been able to make it to the meeting due to some urgent domestic problems.  The Hon’ble Chairman sought the endorsement of the Board Members for Mr. Thinlay, a class C contractor, to represent in his absence.   The Board members endorsed Mr. Thinlay as an exceptional alternative member for the 45th board meeting only to represent class C and D contractors.   
With these remarks, the 45th meeting of the CDB was declared open.

Agenda 1:  Adoption of Agenda

The agenda for 45th meeting of the CDB was adopted without any major change. Under ‘Agenda 7: Any other points’, the pending revalidation case of M/s. Dawa and M/s. Dendup Constructions were included for discussion.
Agenda 2: Approval of the Minutes of the 44th CDB Meeting
The Executive Director, CDB, reported that based on the instructions of the 44th meeting of CDB, the draft minutes was circulated to the Hon’ble Members for their valuable comments and feedback.  Upon incorporation of comments received from the members the draft was finalized and accorded approval by the Hon’ble Chairman.  Follow-up actions were then initiated by the Secretariat. The Hon’ble Members, following review, endorsed the Minutes of the 44th Meeting without any further changes.
Agenda 3: 
Follow up actions on the decisions of 44th Board Meeting:

The Executive Director reported the following with regard to follow-up actions taken by the Secretariat:

1. Immediate action on all the pending cases: Action had been taken on the pending cases. Of the 125 firms whose CDB registration had expired as of 30th June 2005, 124 firms have been deregistered. 
2. Set 31st May, 2006 as the final date failing which the pending cases would be downgraded with effect from 1st June 2006.  Secretariat to notify in the media immediately: Actions taken by the CDB against the pending cases which had expired as of 30th June, 2005 were reported.  
3. Revisiting revalidation criteria: 
He reported that the 38th CDB Meeting held on the 24th March 2004 discussed on revalidation aspects taking into account the provisions of CDB Manual which read, “A Contractor shall apply for renewal of his Certificate of Registration within thirty (30) days before its expiry date”.   He submitted that since the provision did not specify actions on those who submitted late, the following decision was taken during the 38th Meeting of the Board:

Late renewal of CDB Certificate

It was agreed that contractors’ who fulfill the criteria but fail to renew their CDB Certificate on time can renew on payment of Nu. 100 per day up to one month, after expiry of Certificate.   Failure to renew Certificate beyond one month after expiry will not be renewed and instead deregistered.  

The ED reported that there were difficulties in the implementation of the above decision of the Board.  The decision to deregister a firm on failure to revalidate beyond one month of expiry was thought impractical and would have negative impact on our young construction industry. He reported that this aspect of the decision of the 38th meeting of the Board therefore could not be implemented in earnest.  In light of above constraints he proposed the following for approval:

a) Contractors must apply for renewal of his Certificate of Registration within thirty days before expiry date with complete documents.  This would mean that all applications must reach the Secretariat within December.  

b) Those that apply within January shall be given a grace period of one month.  No fine shall be levied.  Allowing one month grace period is believed a common practice in other registering agencies as well.

c) Failure to apply for renewal after expiry of one month of grace period or applying for renewal from 1st February shall be liable for payment of late renewal fees of Nu. 100 per day for Classes A, B and C.   

d) Class D would also pay a fine of Nu. 100 per day.  However, the maximum period that a Class D firm is liable for fine shall be limited to one month.

e) Failure to apply for renewal of CDB Registration within one year after expiry shall be deregistered unless justified otherwise. 
The Hon’ble Chairman opened the floor with the remarks that decisions taken are in the best interest of construction industry however as the industry advance the same must be reviewed and amended where necessary from time to time.  Since grace periods were given on similar licensing agencies such as trade, RSTA, the Hon’ble Chairman felt that a similar facility should be considered to the contractors in the revalidation of CDB registration.
After lengthy deliberations in light of the difficulties expressed by ED on earlier decisions of 38th Meeting with regard to delay in renewals, the Board approved the following:
a) Contractors must apply for renewal of his Certificate of Registration within thirty days before expiry date with complete documents.  

b) Those that apply within January shall be given a grace period of one month.  No fine shall be levied.  

c) Failure to apply for renewal after expiry of one month of grace period or applying for renewal from 1st February shall be liable for payment of late renewal fees of Nu. 100 per day for Classes A, B and C.   

d) Class D would also pay a fine of Nu. 100 per day.  However, the maximum period that a Class D firm is liable for fine shall be limited to one month.

e) Failure to apply for renewal of CDB Registration within one year after expiry shall be deregistered unless justified otherwise.
f) Provisional Certificates shall not be issued henceforth by the Secretariat.
4. Up-gradation proposals to be routed through CAB who would carry out preliminary assessments including submission of comments on the firm’s capacity:  The ED reported that the decision is being complied for class firms in class A and B.

5. Up-gradation proposal for M/s. Yangkhil Construction to be resubmitted after assessment of its performance: The ED reported that the Contractor was informed of the decision of the Board.

6. CDB secretariat to study and propose criteria for assessment of performance for up-gradation and put up in the next board meeting:

The Secretariat put up the following proposal with regard to up-gradation to the Board:
1. Criteria for Financial Capacity: 

Firms proposing for up-gradation must fulfill the Minimum Requirement for qualification in Financial Capacity in the class/category proposed based on criteria below.  Class A and B must be demonstrated their capacity by submission of  financial statements such as audited/certified financial statements/balance sheets, company annual report etc. that  clearly indicate the financial position of the preceding years.
	Criteria
	A
	B
	C
	D (Petty)

	 Net Worth:
and
Average Annual Turnover:

(Trial balance)
	
 Nu.  2,000,000

Nu.  32,500,000
	
 Nu.  500,000


Nu. 10,000,000
	
Nu. 150,000

Nu. 3,000,000
	
  N/A

  N/A


2.0 Minimum Requirements: Human Resources (Key Personnel) Assessment
Minimum requirement for Human Resources (Key personnel) will be checked against the class proposed for up-gradation. The firm should demonstrate that his employee in particular key personal had been working with the firm for no less than six months. Pay scale and salary tax/income tax deposited slip etc. would be checked.

2.1 Minimum Requirements of Equipment& Facilities will be checked for the new class/category proposed.  Equipments will be physically checked and verified for all up-gradation cases.

3.0 Track Record

Contractors should have executed successfully engineering or construction works under category headings for which they are classified and registered as specified in table 3.1 below. 
3.1 Criteria for Track Record:
	Criteria
	A
	B
	C
	D (Petty)

	To

UPGRADE

1
	i) Applicants must be currently registered as class 'B' contractor.

ii) Completed three projects in the applied category valued at least Nu. 7.5 million each, or alternatively, one project in the applied category valued of at least Nu. 15 million, during the previous two years.
	i) Applicants must be currently registered as class 'C' contractor.

ii) Completed three projects in the applied category valued at least Nu. 4.5 million each, or alternatively, one project in the applied category valued at least 7.5 million, during the previous two years.
	i) Applicants must be currently registered as class 'D' contractor.

ii) Completed three projects in the applied category valued at least Nu. 0.50 million each, or alternatively, one project in the applied category valued  at least Nu. 0.90 million, during the previous two years.
	
N/A

	To

UPGRADE

2
	
i)  All the above works should have been completed to the satisfaction of the client.  Such satisfactory completion certificates should be signed by no less than Head of Department / organization.  
	
)  All the above works should have been completed to the satisfaction of the client.  Such satisfactory completion certificates should be signed by no less than Head of Department / organization.  
	i)  All the above works should have been completed to the satisfaction of the client.  Such satisfactory completion certificates should be signed by no less than Head of Department/organization.
	N/A





4. Establishment:  Office establishment will be physically checked.
The following were the comments:
The Secretary, MTI agreed that the experience and performance of contractors applying for up-gradation had to be thoroughly checked as up-grading non-competent contractors would lead to escalations of existing problems in the construction industry.
The representative (class A and B contractors) reported that the current proven certificates issued were vague and therefore complicated matters during evaluation of bids wherein proven certificates carried points. He therefore, felt that a standard format for the completion certificates be prepared. 

The Director, DoR, agreed that a standard format for completion certificates should be present which would contain a checklist against all important aspects of a project. He further added that a contractor applying for up-gradation should submit evidences, with proper documents from other relevant agencies, of having employed personnel for the past one year.
The Joint Director, SPBD sought the opinion of the members on inclusion of private constructions track record for up-gradation. The President, CAB, opinionated that with regards to private constructions, accreditations from private parties would not be relevant nor would it be in the interest of the construction industry. However it could be included as track record if the quality and other aspects had been certified by relevant agencies.
The Board after prolonged deliberation resolved the following:
a) The experience and performance of contractors were of outmost importance and therefore it should be checked thoroughly before a contractor can be up-graded to a higher class.

b) A standard format for the completion certificate which is proposed in the SBD must be followed once approved by MoF.
c) Decision on whether or not to take private constructions for track records already exists and therefore the Secretariat must follow the same. 

d) Contractors must submit evidences of having employed the required personnel for a minimum of six months prior to applying for up-gradation with proper supporting documents.
e) The Board instructed to re-visit the criteria for financial capabilities for up-gradation and put up during the next Board Meeting.
7. Up-gradation of M/s Dzorig Gongphel Construction for W1 and W3 categories of work from class C to B approved by the Board  – Action taken
8. To limit the number of works that Class ‘A’ contractor(s) can undertake at a time to ‘five’ different contracts subject to meeting the Bid Capacity Criteria.  The following circular had been issued:
“Circular: The 44th Meeting of the Construction Development Board, in its continued effort to curb fronting and collusion in the construction industry, has decided to limit the number of works that Class ‘A’ contractor(s) can undertake at a time to ‘five’ different contracts subject to meeting the Bid Capacity Criteria.  

All the agencies and construction firms concerned are hereby requested to note the upper limit of five in the number of works for Class ‘A’, and comply strictly in the procurement of works with immediate effect”.
9. In order to keep track of contractors, the Secretariat had to conduct timely checks to verify the registered or correspondence addresses submitted by the contractors during revalidation - being complied. 

10. Issue circular to inform contractors to submit proper addresses to the Secretariat and also inform the Secretariat as and when there was any change in the addresses. The following notification was issued:
“This is for the information of all the Contractors that although it is mandatory on the part of contractors to maintain a registered office space to run their business, it is noticed that some firms do not comply with this basic requirement of Construction Development Board.  Recent attempts to contact contractors at the address provided in the application forms have been unsuccessful.

Therefore, all the contractors / construction firms are reminded to ensure maintaining registered office space (HO) with proper postal address. Change in address of office, if any, should be brought to the notice of the CDB Secretariat soon after the change in order to avoid any unnecessary delays during the revalidation process. 

The same also applies when change in other particulars such as key personnel and minimum mandatory equipment corresponding to their class takes place. 

This notification is issued for strict compliance by contractors based on the decision of the 44th Meeting of Construction Development Board and approval of the Chairman of the Board”.  

11. Fix the tender cost in proportion to the contract amount – incorporated in SBD.

Agenda 4:
Proposal to strengthen CDB & overview of 10th FYP

a) Proposal to Strengthen CDB


The ED apprised the Board of its proposal to strengthen to CDB Secretariat based on the recommendations of the GG+.  He drew the attention to the following vision/mission statements which if approved would be used during the organizational development exercise of the Secretariat planned soon.  
The Board while approving in principle advised the Secretariat to revisit the structure of language of such important statements.  
· CDB’s Mission Statement: 

Development and promotion of an efficient, effective and quality based Construction Sector enhancing healthy and competitive growth.
· CDB’s Vision: 

A robust and vibrant Construction Industry at par with the best in the region – 2025

· CDB’s Organisation Vision: 

A fully established independent authority to oversee and develop the Construction Industry –– October 2012 

b) CDB 10FYP proposal: Programmes and Financial Outlays
He also presented a gist of the 10th FYP proposal to seek advice, guidance and approval.  The proposal was approved.

	Programs
	Project 
	Activity 
	Budget 

	 
	 
	 
	Appx. Outlay

	Service Delivery 
	1. Service expansion project: 
	a. Construction of Regional office 
	10

	 
	 
	b. Procurement of required equipment including vehicle, furniture, computers, accessories for HO, ROs
	6

	 
	 
	c. Further expand database/registration system to register Architects, consultants consulting firms and engineers
	5

	 
	2. Service improvement project
	a. Contract law, Arbitration Act, and by-laws frame work
	8

	 
	 
	b. Establish online information system, database, industry statistics etc. for easy access to information for stake holders 
	7

	 
	 
	d. i) Enforce the quality in construction industry through strict monitoring including fronting/collusions and ii) establish appropriate mechanism to root out corruption in construction industry.
	5

	Construction Manpower Technology Dev.
	Technology Development
	a. E-procurement, electronic bidding and evaluation using software
	6

	 
	 
	b. Institutional linkages to regional CI Boards
	8

	 
	 
	c. Introduction of new efficient  and appropriate technologies, encourage use of indigenous materials
	5

	Awareness Programmes
	Create Awareness
	a. Trainings and awareness programmes to contractors/ engineers including arbitrators
	10

	Recurrent Budget 
	 
	 
	20

	Total Outlay 
	 
	 
	90m


Agenda 5:
Arbitrator’s Fees & Administrative Fees: Arbitration

The ED reported that the second NAC meeting which was held on the 21st August 2006 decided that meetings be convened during week ends or government holidays instead of week days where members are usually occupied with their routine assignments.  In this regard, a nominal sitting fee had been proposed for Committee members for their services.  The provision of payment to Arbitrators and collection of administrative fees, he submitted, existed in the CDB Manual.  
As per the Manual, CDB had the authority to determine the arbitrator’s fees and administrative fees in accordance with the scales, as reproduced from the Manual, below:

(i) Arbitrator’s Fees: The fees due to each arbitrator shall be based on the value of the sum of money in dispute. The fees are expressed as minimum and maximum amounts. Whilst some arbitrators may charge higher fees depending on their experience and qualifications as arbitrators, the purpose of the minimum and maximum fees is to enable account to be taken of the number of days involved in the arbitration. Thus, an arbitration lasting one or two days would incur the minimum fees. Longer arbitrations would imply increased fees up to the maximum figure. In no case, may the Panel award fees higher than the maximum fee indicated herein.

The figures are expressed in Ngultrum.

	SUM IN DISPUTE
	MINIMUM FEE
	MAXIMUM FEE

	UP TO 100,000
	4000
	10.00%

	FROM   100,000
TO   250,000
	6,000
	6.00%

	FROM   250,001
TO   500,000
	8,000
	5.00%

	FROM   500,001
TO   1,000,000
	10,000
	3.00%

	FROM   1,000,001
TO   2,500,000
	12,000
	1.50%

	FROM   2,500,001
TO   5,000,000
	0.60%
	1.00%

	FROM   5,000,001
TO   10,000,000
	0.40%
	0.80%

	FROM   10,000,001
TO   25,000,000
	0.25%
	0.50%

	FROM   25,000,001
TO   50,000,000
	0.20%
	0.40%

	FROM   50,000,001
TO   100,000,000
	0.15%
	0.30%

	ABOVE 100,000,000
	0.10%
	0.25%


(ii) Schedule of Administrative fees:  The following fees shall be paid to the CDB Secretariat by the Claimant(s) at the same time that a Request for Arbitration is lodged. In the event of success in the arbitration, these fees will be reimbursed to the Claimant(s) and collected from the losing party or parties.

These fees are intended to cover the CDB Secretariat’s expenses during the administration of an arbitration proceeding. The fees cover processing, photocopying charges, postage and/or courier delivery of documents, telephone, fax or e-mail charges.

The charges are based on (1) the value of the sum in dispute and (2) the number of parties involved. The correct fee payable for a given arbitration is found at the intersection of the relevant rows and columns. Thus, for a contract dispute over a sum of Nu. 2,000,000 and concerning 3 parties (one Claimant and two Respondents, for example), the correct fee would be Nu. 4,000 (intersection of row 3/column 2).

	NUMBER OF PARTIES

 SUM IN DISPUTE
	(1)

2
	(2)

3-4
	(3)

5+

	(1)   UP TO 100,000
	1,000
	2,000
	3,000

	(2)   FROM   100,000 
TO   1,000,000
	2,000
	3,000
	4,000

	(3)   FROM   1,000,000   
TO   25,000,000
	3,000
	4,000
	5,000

	(4)   FROM   25,000,001
TO   100,000,000
	4,000
	5,000
	6,000

	(5)   ABOVE 100,000,00
	5,000
	6,000
	7,000


The ED reported that since most of the Members of the NAC were also Civil Servants, the sittings of the NAC for arbitration had to take place usually during weekends and government holidays. Therefore payment of sitting fees to the NAC members as an incentive is necessary. 
Opening the floor for discussion, the Hon’ble Chairman expressed his regrets that, the Contract Law which had already been delayed was a general one and did not address the immediate needs of the construction industry for which it was initially requested.  He said such an interim arrangement would not have been necessary if contract law and arbitration act were in place.  He informed that he had requested the Cabinet Secretariat to instruct the Office of Attorney General to draft an Arbitration Act at the earliest.
The president, CAB, who is also the chairperson of NAC informed that arbitration could not be carried out effectively during working days due to prior engagements of committee members.  A nominal payment to the NAC members based on what is already in the manual is inevitable to undertake arbitration during weekends or holidays. He also suggested that a system had to be derived whereby the winning party would bear less cost of arbitration as compared to the losing party. The cost of arbitration had to be high enough to discourage cases which were not genuine from being put to the NAC but reasonable enough so as not to discourage parties with indisputable cases for arbitration.
The Director, DoR, agreed that the cost of arbitration had to be high as to discourage cases which were not genuine from being put to the NAC.

The Board after exhaustive deliberation resolved that the administrative fees should be borne by the party(s) seeking arbitration. As for the fees for Arbitrators the Board instructed that the matter be discussed once again during the NAC meeting and a proposal put up the Board’s review.
Agenda 6:
Track records for revalidation

The ED submitted that one of the four criteria being checked during revalidation of CDB registration was track record.  A firm needed to have work(s) in progress or completed one project in the applied category valued equal to highest allowable range of their respective class, or alternatively participated in at least five (5) biddings during the previous two years.  The experience of CDB had been (i) that contractors had found compiling documents of track records unnecessary paper works (ii) track records had been often manipulated with the help of agencies and (iii) the lower class contractors quite often had misplaced their tender participation records.  Therefore, as a step towards further streamlining registration system, the Secretariat proposed to do away with the need to submit track records documents to the CDB during revalidation and instead use information in the CDB data base for track records.  This he said called for timely and diligent submission of biding data or works award order and contract completion report by the procuring agencies and contractors concerned.  Such a system, the ED reported, would not only alleviate the revalidation process but also enable CDB to maintain correct records of works that a contractor had in his hand - crucial during tender evaluation.  The ED said that the proposal was directed in the best interest of both client agencies and contractors as it would streamline and give access to correct information. 
The Board endorsed the proposal of the Secretariat and instructed the Secretariat to start off immediately with Class A and B and for other classes to commence at an appropriate time.  
Agenda 7:
Any other points       

(i) M/s. Dawa and M/s. Dendup Construction

The ED presented the registration status of M/s Dawa and M/s. Dendup Construction who had not fulfilled the requirements substantially for re-registration in the present classes and categories.  He sought the guidance of the board in this regard.
The Board agreed that existing rules and regulations of the CDB should take care of the cases and therefore instructed the Secretariat to follow the same in dealing with the above pending cases. The Board instructed the Secretariat to take immediate actions in this regard.
(ii) M/s Tshongtu Construction: Chokortoe BHU case

The General Secretary, CAB with due permission from the board represented the grievance on behalf of M/s. Tshongtu Construction in connection with the procurement of Chokhortey BHU.   He submitted that the Board had, based on the findings of the Joint CAB-CDB Team during its 43rd Board Meeting, conveyed to Bumthang Dzongkhag that M/s Tshongtu construction was eligible for the award of the Construction of Chokortoe BHU.  However the Dzongkhag had decided to re-tender the work. 
The Board (in the absence of representative of Class C & D contractors) discussed on the matter and decided to uphold the decision already conveyed to the Dzongkhag last year. To this end the Secretariat was instructed to issue a letter to the Dzongkhag to inform of its earlier decision on the matter.
(iii) Labour permit duration

The President, CAB, reported that with the introduction of the Labour-net system, applying for foreign workers had been made easier. He also reported however that the contractors would be highly benefited if the permit duration for the labours could be given as per the duration of the project for which the workers are engaged.

With the Director, DoL absent, no further discussions could be carried out on this issue.

(iv) Contractor’s capability:
With no further points raised, the Hon’ble Chairman brought out two pertinent issues for discussion that affected the construction industry: 
(i) Serious concern on the dwindling trust and confidence of the government as well as the local communities on works executed by contractors were expressed by the Hon’ble Chairman.  He said lack of confidence on the part of the government and local communities is detrimental to the budding contractors’ vis-à-vis construction industry.  There was an urgent need for CDB and more so the CAB to take appropriate measures to address this concern and uplift the image of the contractors.  He informed that the mindset of the contractors and other players involved in the construction industry had to undergo a massive change in order to improve the image of the construction industry.
(ii) The Hon’ble Chairman informed the Board regarding the massive numbers of important projects, which would come up very soon in the country such as the Supreme Court, Residential buildings for important post holders of the Government, Secretariat complexes etc.  He also informed the Board that certain stretches on the double lane roads to be constructed has been agreed to be outsourced to local contractors.  In this context, the Hon’ble Chairman emphasized the importance of contracts/works awarded to national contractors which had to be undertaken with utmost diligence so as to set an exemple of the degree of professionalism that has already been achieved by the local construction industry. 

The President, CAB, reported that in comparison to the number of projects executed in the country, the number of projects which had been marked as having experienced a certain degree of failure was low and in such cases too, there had been no deliberate attempts on the sides of the contractor to jeopardize the project. He felt that the short fallings could also be attributed to the client agencies, in that, there had been lack of proper planning in some cases and the bids for projects had sometimes gone to unworkable rates. This problem could be tackled if there was joint effort from the client agencies and the contractors, he added.
The President CAB however assured that, given no shortfalls from the clients’ side, the contractors would work to the best of their abilities on future projects in the country, with special emphasis on those upcoming projects.
The Hon’ble Chairman expressed his appreciation, on behalf of the Secretariat and on his own, to all the Hon’ble Members for making themselves available despite their busy schedule and closed the 45th Meeting of the Construction Development Board.
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