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Procedure for addressing contractor’s grievances in procurement of works

Agenda 6:
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One License holder authorizing another License holder in procurement of works

Agenda 8:
Any other issues
Minutes for 43nd Meeting of Construction Development Board (CDBM-43)

Date

: 22nd August 2005 

Time

: 10:00 AM

Venue

: MoW&HS Conference Hall

Board Members present

1. Lyonpo Kinzang Dorji, Hon’ble Chairman

2. Dasho Tshering Dorji, Secretary, MoW&HS

3. Dasho Ugyen Tsechup Dorji, President, CAB.

4. Dasho Karma Dorji, Secretary, MT&I

5. Mr. Karma L. Dorji, Joint Director, SPBD

6. Mr. Sacha Dorji (Rep. Class A & B contractors)

7. Mr. Rinchen Daba, (Rep. Class C&D contractor)

8. Mr. Wangdi Gyaltshen, Executive Director, CDB

Board Members Absent

1. Mr. Phuntsho Wangdi, Director, DOR

2. Mr. Pema Wangda, Director, DoL

3. Mr. Kapil Sharma, Dy. Director, MoF

Guest Presenters:
1. Director, MTI

2. Officer In-Charge of WTO, MTI

3. Director, SQCA

4. Assistant Engineer, SQCA

Observers 

1. Mr. Tshering Wangdi ‘B’, SE, DoR

2. Mr. Tsherng Yonten, Executive Engineer, CDB

3. Mr. Game Tshering, General Secretary, CAB

4. Mr. Kinga Gyeltshen, AE, CDB 

5. Mr. Tashi Tshering, AE, CDB

6. Mr. Kumar Sharma, AE, CDB

Welcome address:

The Hon’ble Chairman, Construction Development Board, Lyonpo Kinzang Dorji, Minister, Ministry of Works & Human Settlement, welcomed the Board Members to the 43rd Meeting of CDB.  Explaining that the 43rd meeting of the CDB had been called as emergency to discuss, amongst others, to discuss the implications of joining WTO on the construction industry the Hon’ble Chairman extended his hearty welcome to the teams from the Department of Trade and SQCA who despite the short notice could make themselves available for presentation.
With these remarks the 43rd meeting of CDB was opened.
Agenda 1:  Adoption of Agenda

The agenda for 43rd Board Meeting was adopted without any change.

Agenda 2: WTO vis-à-vis Construction Industry

The Director of Trade presented an overview on Bhutan’s accession to the WTO including list of sector-related products for exchange. He highlighted the various advantageous and the disadvantages of joining the WTO including an overview of the current status of the WTO members and countries whose accession has been rejected or under process.
The Director’s presentation was followed by further elaboration on Bhutan’s status in the accession process with particular emphasis to construction sector vis-à-vis inclusion of construction and related engineering service in the product exchange basket within the GATS main framework for services by the Head of the WTO, Department of Trade. The presentation, amongst others, covered the following:

· The WTO principle on ‘binding & transparency for predictability’;
· The four modes of exchange and negotiation process with categorical mention of conditions in the exchange;
· The construction & related engineering services, categorized under five sub-sectors within the construction in the product exchange list under WTO;
· The WTO members namely US, EU, Canada & Australia’s interest in Bhutan’s exchange of product list in the construction and related engineering services with particular reference to Australia who showed keen interest in actual construction.
Mr. Pema, Head of WTO explained that Bhutan already has FDI policy in place which includes construction sector and the participation of external professionals in construction & related engineering service are already prevalent in form of joint venture, technical assistance, etc. He highlighted the advantages of Bhutan with the accession in WTO as avenue for foreign exchange earner and inclusion of the construction sector in the product exchange list as an opportunity for acquisition of technical know-how and the export of services by the Bhutanese companies. He also apprised the Board of the disadvantages in the accession especially with regard to the condition for ‘unrestricted international payments’.
The Hon’ble Chairman, Zhaptog Lyonpo, on behalf of the Construction Development Board (CDB), expressed its sincere appreciation to the Ministry of Trade and Industry and the Bhutan-WTO negotiating team for making an excellent presentation to the 43rd Board on the Positive List Offers on Market Access Services in the area of construction sector and opened the floor for discussion. 
The CDB members exchanged their views on the advantages, disadvantages and in general the impact to the Bhutanese construction industry in light of its current scenario, as highlighted below:

i. The Bhutanese construction industry is at its nascent stage in terms of professionalism, technical know-how, experiences and financial capacity to tap the advantages of Bhutan’s accession to WTO. On the contrary opening of the sector would be a set-back to the development & promotion of the Bhutanese construction industry.
ii. The opening of the construction sector & related engineering services in itself is not a threat to strong competition from the multi-national companies (MNC), it is feared that there would be an influx of construction & related engineering service providers across the border. This would happen at the worst time when Bhutan is pursuing strong measures to curb the rampant fronting prevalent in the border towns.

iii. In terms of construction as a product/service being export oriented, Bhutanese construction industry is far behind to be able to compete in the regional markets, let alone the global arena.

iv. The construction sector today is indirectly contributing to earning of foreign currency by way of locally executing the work thus enabling the government to retain the hard currency loan/grant money. Under the WTO terms on unrestricted international payment, opening of the construction sector will not be to the advantage when it comes to foreign exchange earnings.
Based on the presentation and prolonged subsequent discussion, the meeting decided to submit the following to the Government, which was also conveyed to the members of the negotiating team:
1. Wider consultation had not taken place 

2. Under Business and Professional Services, market access can be kept open provided FDI policy is applicable 

3. Under Construction and Related Engineering Services, market access should be closed as it was felt extremely necessary to protect our fledgling construction industry from competition from outside 

4. If at all it was necessary to open the above sub-sector, it should be open only in areas where we do not have the capacity and above certain scale in terms of value;

5. The FDI policy should be the overarching guiding principle in all the above cases.

Agenda 2: CDB and CAB joint visit to Bumthang - Joint verification team report

Mr. Game Tshering, the CAB member who visited Bumthang, apprised the Members that Joint Team as directed by the 42nd Meeting of the Board had visited the Dzogkhag.  He presented the joint team’s report to the Board Members as reproduced below:
Introduction

In compliance to the order of His Excellency Zhapto Lyonpo, the Hon’ble Chairman of the Construction Development Board vide letter number MoW&HS/CDB-15/2005-2006/110 dated 4th August 2005 (copy attached), the assigned officials of the CDB and CAB visited Bumtha as joint team. The findings of the joint team, observations and discussion outcome are outlined below in form of a “report”.

1) Contract Procurement & Tender Evaluation System

a) Work Description : Chokhor-toe BHU grade-II

i) Details:

(1) Estimate: Nu 4.2 million

(2) Bid validity: 30 days

(3) Bid submitted and opened (9/6/05): 3 bids were received namely S.T. Construction, Tshongtu Construction & Phuntsho Norlha Construction

(4) Rejected: Phuntsho Norlha due to 3 (three) cuts without initial (copy of the cut pages enclosed)

(5) Evaluated: 2 bids namely Tshongtu Construction whose quoted bid price is Nu 4.1 million (2.38% below the estimate) and S.T. Construction quoted bid price of Nu 4.4 million (4.76% above the estimate). As per the evaluation by the committee M/S S.T. Construction was the lowest evaluated bid (copy of the evaluation report attached)
ii) Joint Team’s Observation:

(1) As per the Bid Document, bid validity is only for 30 days in place of minimum 60 days.

(2) Questionnaire Forms as per the circulated evaluation guidelines was not enclosed with the bid document.

(3) There is no technical specification for the BOQ items in the bidding document

(4) Only two bids were responsive and evaluated.

(5) M/S Sangay Thinley Construction is the registered nomenclature as per the MTI license and CDB registration (copy attached). The M/S S.T. Construction, therefore legally has no status as its nomenclature is not registered.

(6) Credit facility of M/S Sangay Thinley Tshongkhag is accounted for M/S S.T. Construction by the evaluation team (copy attached)
(7) Evaluation team accounted the work completion certificate issued to M/S Sangay Thinley Construction for the work awarded to other contractors namely M/S Pema Construction-Sjongkhar, M/S Yangchen Construction-Thimphu and M/S Dhendup Construction-Trongsa (copy of all three works attached).

(8) M/S Tsongtu’s bid was found fairly evaluated by the evaluation committee.

iii) Joint Team’s Findings:

(1) Based on the above observation, the scoring of M/S Sangay Thinley Construction (alias S.T. Construction) bid goes down by 7 points and puts the bid in 2nd position (L2).

(2) Further based on the above observation-5, M/S S.T. Construction has no legal status. Even all the work completion certificate are in name of M/S Sangay Thinley Construction, but accounted for as M/S S.T. Construction. This is a documentation lapses as a result of gross negligence by M/S S.T. Construction by using un-registered nomenclature. 

(3) Based on above finding-2, and in the event of rightful rejection of M/S S.T. Construction bid, the tender process would have failed and not necessitated for evaluation. The work therefore would have to be re-tendered.

(4) Even the bid validity of 30 days has to be extended since it is already more than 60 days, if the decision/finding is to be up-held.

b) Work Description: Duer Farm Road

i) Details:

(1) Estimate: Nu 1.3 million

(2) Bid were called from petty (class-D) contractors

ii) Joint Team’s Observation:

(1) Bid was called from petty contractors (class-D). Three lowest bids were T.Wang Construction (L1), Samdrup Construction (L2) and Jambay Construction (L3).

(2) The L1 M/S T.Wang Construction quote was Nu 0.89 million (less by 31.5% from the estimate). The L2 M/S Samdrup Construction quote was Nu 1.1 million (less by 15.3% from the estimate). Dzongkhag Engineering Services has recommended award of work in the hierarchy of 15% performance guarantee to L1, 10% to L2 and 5% to L3. The work was awarded by GYT to L3 M/S Jambay Drukpa Construction (registered name is Jambay Construction –CDB# 2809) for quoted price of Nu 1.18 million.

(3) The form of bid of M/S Jambay Construction was signed and sealed by M/S S.T. Construction (copy attached).
iii) Joint Team’s Findings

(1) As per the recommendation of the Dzongkhag Engineering Service evaluation report, M/S T.Wang Construction (L1) should have been awarded the work upon securing 15% performance guarantee. Failing which the M/S Samdrup Construction (L2) should have been awarded the work. The M/S Jambay Construction should have been the last option and in any case represented by M/S S.T. Construction (as explained above) and the bid should have been rejected in the first place.

2) Discussion with Dzongdag/DYT members

The Joint Team reported to Dzongdag for audience and was taken by the Officiating Dzongkhag Engineer. While waiting, DYT members joined the Joint Team and upon call entered the Dzongdag’s chamber together. After having all seated Dzongdag opened the discussion. The highlights of the discussions are as follows:

a. Dzongdag acknowledged and informed the DYT members his consensus to the visit of joint team from CDB/CAB and the content of the letter from His Excellency the Hon’ble Minister for Works & Human Settlement cum the Chairman of the Construction Development Board. He informed the team from Thimphu that although the response to His Excellency’s query has been sent (copy enclosed), it is good to discuss things across the table with all the members, since letter cannot contain all necessary concerns.

b. Dzongdag mentioned about the unpleasant instances to the extent of direct suspension of Dzongkhag Engineer overlooking the Dzongkhag Administration Authority. Such intervention poses as hindrance to the progress of work, resulting in some cases to the extent of suspension of work like for example Duer Farm road.

c. He also mentioned his concern over the conflicting interest of decentralization policy and subsequent DYT and GYT chathrim and the continued intervention by central agencies in Dzongkhag Administration affairs. He said that this was at one time discussed during the Dzongdags conference in Thimphu at the time of 83rd National Assembly.

d. The DYT Chairman reiterated Dzongdag’s concern and stated that under the decentralized policy DYT and GYT are responsible for the planning and implementation of Dzongkhag’s plans & programs. Intervention by external (CAB, CDB) and central agencies (Ministry) in the affairs of Dzongkhag is contrary to the policy statement.

e. Other DYT members also further reiterated these statements of the Dzongdag and the DYT Chairman.

f. The Deputy Chairman of DYT while reiterating the above statement advised the CDB/CAB team to carry back the message to the concern authorities.

g. The Thromdey Thueme stated that these individual grievances from contractors were not brought to his notice as Thromdey Thume for putting-up in DYT. Further, action by central authority on the copy of grievances/contention given for information, are not logically to be followed-up for action. This statement was reiterated by Deputy Chairman of the DYT.

Response by the CDB/CAB Joint Team
a. The CDB/CAB team informed the Dzongdag and the DYT members that as a result of discussion between the President of CAB and Dasho Dzongdag conveyed to the Honble Chairman of the CDB Zhapto Lyonpo, during the 42nd CDB meeting on 1/8/2005 and the Board’s subsequent decision, the purpose of visit of this joint CDB/CAB team is to facilitate discussion of the tender evaluation system/process with Dasho Dzongdag and the practice in the context of two pending works namely Duer Farm Road and Chokhhor-toe BHU grade-II; in consensus and with the approval of Dasho Dzongdag. This, the team reminded that Dzongdag has made clear in his opening statement and by virtue of which the visit is not an investigation.
b. The CDB/CAB team however mentioned that meeting/discussion with the DYT members at this juncture was neither within the scope of the visit nor it was foreseen by the Team. Nevertheless, the team pledged their disposal for discussion with the DYT members in Dasho Dzongdag presence at his command.
c. The CDB/CAB team than informed the members that the Ministry of Works and Human Settlement is the designated parent ministry for construction sector and the Construction Development Board, institutionalized by Council of Cabinet Ministers is the development and promotional authority for the construction industry, the chairman of which is the Hon’ble Zhapto Lyonpo.
d. In response to the various concerns raised by Dzongdag and the DYT members, the team tendered the following views:
i. The contract procurement norms are binding on all public agencies as per the Financial Manual and the process of procurement is very clear. This includes the tender evaluation guidelines circulated to all the public agencies for compliance as a national standard to accord competitiveness and fairness for all contractors with transparency of the award system.

ii. Compliance to the standard norms, rules & regulations by the procuring agencies is mandatory irrespective of whether under centralized or decentralized system of administration or governance, so as to ensure good governance.

iii. As to the protocol of representing grievance or contention-al issues, the team informed that the contentions have been addressed by the contractors firstly to the Dzongkhag Administration for intervention, and only at later stage to the CDB/CAB. In some cases the contention were addressed to Gup and later to CAB representative in Bumtha, than Dzongkhag and at the end to CAB and CDB.

iv. With regard to contractor’s having not addressed their grievances to Thromde Thume, or DYT member/s, the team clarified that the contractors have lodged the complain with Dzongdag as the Head of the Dzongkhag administration, and this alone should have generated intervention at various level, without having to inform every member at various capacity.

v. With regard to the concern over delay of project work due to intervention by CDB/CAB, it was reminded that the delay is due to non-compliance to the procurement norms and evaluation system as evident from the two pending contention over award/evaluation of works namely Duer Farm Road and Chokhor-toe BHU grade II. Here the team explained and clarified that in case of contract work for petty (class-D) contractors – like in case of Duer Farm Road, the work is normally awarded to the lowest bidder, unless the rate is un-workably low and not justified by the contractor or otherwise contractor having not agreed to the condition on higher margin of performance guarantee as desired by the client or recommended – for example like in the case of Duer Farm Road. On the other hand, in case of contract work for class-C (like in case of Chokhor-toe BHU grade II) and above, the work is awarded to the lowest evaluated bid, where the clear understanding of the norms & system is crucial for arriving at fair and impartial decision (for example Bank guarantee in favor of one business entity – e.g. M/S Sangay Thinley Tshongkhag- cannot be taken and accounted for a another business entity – e.g. M/S S.T. construction, like in the case of Chokhor-toe BHU grade II).

vi. The CDB/CAB team reminded that sub-contracting unless with prior approval of the procuring agency, or leasing, sub-letting or fronting is illegal, like in case of 3 (three) work completion certificates given to M/S Sangay Thinley Construction against the works awarded to three other firms (2 petty class and 1 class-C) as explained in observation-7.

vii. The CDB/CAB Team reminded that one construction firm cannot authorize a another construction firm to represent and sign the bid forms like in case of Duer farm Road bid document of M/S Jambay Construction (L3) signed and sealed by M/S S.T. Construction in the bid forms, unless it is a joint venture where both firm can sign (M/S S.T Construction itself is class-C).

3. Conclusion

After clarification by the CDB/CAB team as explained above the Dzongdag and the DYT members have stated their stand as follows:
· The Duer Farm Road work to be resumed by the same contractor up-holding the earlier decision of the GYT, since the work has already progressed to 1.3 KM by the time it was suspended (due to delay in communication by the Dzongkhag).

· The Chokhor-toe BHU grade II tender will be re-evaluated.

· The DYT members claimed ignorance of:

· fronting as an illegal activities

· mandatory requirement of 10% performance guarantee, since in Bumtha it has been normally 5% so far

· award of work to petty class on lowest quoted bid

· mandatory requirement of not less than 3 (three) responsive bids for evaluation as per the clause on effective competitiveness.

· limit of numbers of work in hand for petty class and class-C as per the CDB norms.

4. General Observation
While it is outside the scope of the Joint Team task, it is felt necessary to submit to His Excellency for kind information, general observation based on the discussion and finding in the interest of general public at large:

1. The DYT members are mostly the same GYT members and therefore to endorse or up-hold the decision at both level is understandable. The clarity of rules, regulation and procedures by the DYT/GYT members is therefore of importance for awareness at Dzongkhag level.

2. The Dzongkhag Administration has a challenging task to educate the mass public through the DYT and GYT on the policy issues, rules and regulation related to procurement norms in force. Based on the discussion as highlighted above, and the views of the DYT members raised in the presence of Dzongdag, it is evident that there is lack of understanding and misconception amongst the DYT/GYT Members.

3. The essence of de-centrailization policy, the way DYT/GYT members in Bumtha construed is more like ‘a total autonomy’ under full democratic constitution. This is evident from the perception that CDB’s effort in ensuring fairness in the contract procurement is seen by the DYT/GYT and the Dzongkhag as interference.

The Board Members after prolonged discussion expressed their disappointment on the lack of cooperation extended to the team by Bumthang Dzongkhag despite discussion prior to dispatching the team.  The Hon’ble Chairman informed that whether a joint should be sent was discussed with Dasho Dzongdag on two occasions, one each with the President, CAB and the Chairman, CDB wherein he not only welcomed the joint team. 
The Representative (Class C & D Contractors) opinionated that since M/s Sangay Thinley Construction had used the firm’s Seal on the tender document (construction of Dhur farm road) of M/s Jambay Construction, it clearly implied that M/s Sangay Thinley Construction was working on the license of M/s Jambay construction. Therefore the evaluation/award committee should not have overlooked such gross deviations from the norms.

The president, CAB informed that by awarding the work to M/s Jambay construction, the work categorized for petty was, in reality, being executed by a class C contractor which apart from being unfair to the fellow-petty contractors was against the norms.

The General Secretary, CAB expressed his views regarding the failure of the part of Dzongkhag Administration to take any action against M/s Sangay Thinley Construction and M/s Jambay Construction despite repeated offences.   Fronting had been given a legal status, he said. 
The Board after exhaustive discussions on the subject arrived at the following recommendations and conclusions:

Case-I: Chokhor-toe BHU grade-II

1. Three bids were opened out of which the bid offered by Phuntsho Norlha Construction was rejected due to cuts without initials by the evaluation committee. The team had observed that S.T. Construction is not the registered Name as per the MTI license and the CDB registration.  Use of un-registered nomenclature/names of firm is not only violation of MTI Rule-21, but also evidence of the document being not properly signed as per the clause-28.1 on ‘preliminary examination of bids. By this virtue, S.T. Construction bid should have been also rejected during the opening.

2. Even if S.T. Construction’s is assumed the registered name and bid accepted for evaluation, the credit facility extended to Sangay Thinley Tshongkhang accounted in favor of S.T. Construction by the Tender Evaluation Committee is not right as per the clause-14.1 (b) on documents establishing the bidder’s qualification to perform the contract and consequently scoring of 6 points on financial capacity was not eligible to S.T. Construction, whose bid is 4.76% above the estimate, as per the guidelines to the evaluation of bids.

3. Similarly the 3 (three) work completion certificates issued to Sangay Thinley Construction for the works awarded to Pema Construction, Yangchen Construction & Dhendup Construction in itself is evidence of fronting, and violation of MTI Rule-3 by the later three firms, and cannot be construed as experiences of S.T. Construction (in any case even the firm’s name do not match). Therefore S.T. Construction is not eligible for scoring 1 (one) point in experience as initially accorded by the evaluation committee.

4. In light of above 2&3, the bid offered by Tshongtu Construction, which is 2.38% below the estimate, is found as the lowest evaluated bid and therefore eligible for award of the work.  The bid validity period, in this case, will however need to be extended.

5. Further, the Board passed the following decision:

a. Sangay Thinley Construction is the registered nomenclature and not S.T. Construction as per the MTI license and the CDB certificate # 1432. This is violation of MTI Rule-21 (distributed to all license holders together with license) and entail fine of Nu 1000 and immediate closure of the licensed venture.

b. The work certificates issued to Sangay Thinley Construction for the work awarded to Pema Construction, Yangchen Construction & Dhendup Construction are evidences of fronting. This is violation of MTI Rule-3 and therefore CDB registrations of Pema Construction (#2212), M/S Yangchen Construction (#1452) and Dhendup Construction (#1454) are hereby cancelled with immediate effect.

c. In pursuance to above point-5b; Sangay Thinley Construction has violated MTI Rule-2 by engaging in activity prescribed for class-D contractors as per the CDB rules & regulations and the obligation of the licensee to abide by the rules, regulations of 1992 & amendments thereto of the CDB as mentioned in MTI Rule-33. This violation entails fine of Nu 2000 per instance and closure of the un-authorized business.

d. Based on the above point-5a&c the CDB registration of Sangay Thinley Construction (1432) is hereby cancelled with immediate effect.

Case-II: Dhur Farm Road

1. Jambay Drakpa Construction’s bid was signed and sealed by S.T. Construction, whose use of the nomenclature is in violation of MTI Rule-21, since the registered nomenclature is Sangay Thinley Construction. Further Jambay Drakpa Construction is not the registered name as per the CDB certificate and MTI license enclosed with the bid, in violation of MTI Rule-21 by Jambay Construction. The bid of Jambay Drakpa Construction should have been rejected during the opening.

2. Even if the Jambay Drakpa Construction is the registered name and bid accepted, the work should have been awarded based on the Dzongkhag Evaluation Committee recommendation, specifically mentioning award of work to T.Wang Construction on securing 15% performance guarantee, failing which to Samdrup Construction on securing 10% performance guarantee.

3. Therefore, based on the above observations, the 43rd Meeting of Construction Development Board has arrived at the following decision:

a. The recommendation of the tender evaluation committee is upheld, and that T.Wang Construction, whose bid is 31.5% below the estimate, is eligible for the above work. In the event of failure on the part of T. Wang Construction to provide 15% performance guarantee as recommended by the evaluation committee, the work should be awarded to Samdrup Construction, whose bid is 15.3% below the estimate, upon securing 10% performance guarantee.

b. In pursuant to above point-1 and as per the MTI Rule 21, CDB registration of Jambay Construction (2809) is hereby cancelled with immediate effect.

c. In pursuant to above point-1 and MTI Rule-2 (the work is for class-D contractor as per the allowable contract range) & Rule 21, CDB registration of Sangay Thinley Construction is to be cancelled by virtue of which the participation in above case-I work is not valid.

Agenda 4: Womanang Farm Road (TrashiYangtse)

The Executive Director, CDB apprised the Board that the work for Womanang farm road in Trashiyangtse wherein M/s Udee Construction had complained of unfairness in the evaluation had been reviewed by the Secretariat. He reported that while there were some flaws on the part of the Dzongkahg Administration also preliminary review of documents revealed that there was leasing of license involved between M/s. Udee Construction and Mr. Phub Wangdi.  He explained that M/s Udee Construction had not only authorized Mr. Wangdi, who is also a Class C contractor, to attend the tender but lodged complaint on behalf of M/s. Udee; persistently followed up the matter with CAB and to the extent that even after a letter from CDB clearly summoned no other than the proprietor himself, Mr. Phub Wangdi shows up in his place.  He reiterated that the Secretariat had every reason to believe that it was a clear case of fronting and must not be allowed.  
The President CAB while sharing the views of the ED felt that there was no concrete evidence enough to substantiate in the court of law that it was case of fronting.  The General Secretary, (Observer) who the Chairman permitted to give his views on the contrary said that there could not be more concrete proof than what the ED had reported. He said entertaining authorization letter of one license holder on behalf of another must be stopped as one of the measures if fronting is to be stopped and develop our construction industry.

The Board after thorough discussion resolved that CDB Secretariat should review the matter including the bill of quantities.  In case of disparity between the estimate and tender BoQ the work should be re-tendered.  However, if there are no discrapancies correct the bids submitted after time should be rejected and work awarded to the lowest evaluated bidder.

Agenda 5:
Procedure for addressing contractor’s grievances in procurement of works

The Board approved the following procedure for addressing contractor’s grievances:

I- Procedures

1. Contractor’s grievances related to procurement of works, if any, shall be submitted to the procuring agencies concerned first for redress.

2. If in the opinion of the contractor, clarification provided by6 the procuring agency is not satisfactory or the procuring agency has not responded to the appellant within 7 days the matter shall be referred to the CAB (Local CAB Representative or CAB Secretariat) for further intervention.

3. The CAB shall pursue the matter with the procuring agency concerned for clarification within 3 (three) days from the date of complaint.

4. In case the matter is not resolved amicably, CAB shall represent contractor’s
 grievances related to contract procurement to the CDB Secretariat under full justification of the contention in pursuance to the rules and regulations in force.

5. The CDB Secretariat shall then review, verify, investigate the matter as necessary upon approval of the Chairman, CDB.

6. The CDB Secretariat shall submit its report/findings to the Chairman of the Board for further directives.

II- Pre-requisites for the above process

1. All procuring agencies shall declare the evaluation result 3 (three) working days prior to issue of letter of acceptance to the successful bidder, so as to give opportunity to unsuccessful bidders to represent any grievances.

2. In the event of submission of any grievances within three days after declaration of results the issue of letter of acceptance shall be withheld till grievances is fully addressed by the CDB Secretariat.

Agenda 6: Bhutanese Painting
The ED, CDB explained that W2 or Bhutanese painting works has only one class for all allowable range of contracts (As Registered).  It is therefore generally treated similar or at par to that of class D for all practical purpose.  

The last discussions on the above subject were deliberated in September 2001, based on which the following notification was issued.

Kuensel notification No. MOC/CDB-3/2001-2002/227 dated 8th October 2001:


“As per the decisions of the 32nd CDBM held on the 3/9/2001, the work category, “W2-Bhutanese Painting” having description-“Internal and external finishing and decoration of all structures in Traditional Bhutanese Painting (amended vide amendment no. 1 to CDB Manual 3/2000 (Rev. 3) circulated vide letter no. MoC/CDB-12/2001-2002/155 dated 17/8/2001) will have no classification in CDB registration system henceforth.

All the procurement agencies are notified that for Bhutanese Painting work, all the contractors are eligible to bid for work valuing up to Nu. 1.00 million. For work valuing more than Nu. 1.00 million, pre-qualification of the contractors shall be carried out prior to the invitation of bids.

The pre-qualification of the contractors was since stopped by the government given its likely chances of providing avenues for collusion among contractors. Further, as the value of work in this category seldom exceeded the range allowed for petty contractors in the past, tender evaluation for this category of work has generally been carried out in line with that of class Petty so far. 

However, the value of some recent Bhutanese Painting works in the W2 category has exceeded far beyond the range of even the revised Class D (Up to Nu. 1.5 million) such as those in Bumthang and Sarpang Dzongkahgs. 

Therefore in light of the changing scenario the following was proposed for W2:

· Works upto Nu. 1.5 million (Allowable range of contract cost for Class D) to follow Class Petty norms.  In other words, Bhutanese painting works upto Nu. 1.5 million Will not be subject to new evaluation guidelines during the evaluation process.
· Works beyond Nu. 1.5 million Shall however follow the new evaluation guidelines.  The procuring agencies concerned shall specify the requirements in the tender documents accordingly so as to enable them to carry out the evaluation smoothly

The Board after review approved the above proposal with immediate effect.  
Agenda 7:  One License holder authorizing another License holder in procurement of works

The ED apprised that issue of authorization letter by one license holder to another License holder in procurement of works tantamount to fronting which the CDB has resolved to curb.  Quoting from the MTI: “Rules and Regulations for establishment and operation of industrial and commercial ventures in Bhutan, 1995” Rule 3 which states:

‘A licensee shall not engage in “fronting”, in other words, leasing of the license to another party to run the business’ was clear enough not to allow such a practice.
He said that CDB Secretariat had come across cases where one license/CDB Certificate holder authorized another license holder to participate on behalf of the former in tendering and execution of works later, if awarded.  CDB Secretariat believed, he said, that such a practice tantamount to leasing out license/CDB Certificate or in other words leasing the license to another party to run the business which was not permissible.   The implications on the Construction industry were clear as it provided unlimited avenues for fronting. 
Only a regular employee/staff of a firm (preferably whose names are recorded in the CDB data) and who had no separate construction license of his/her own must only be allowed to represent a firm in procurement of works with a letter of authorization, he said.  A person who is issued with CDB Certificate vis-à-vis MTI license must run his/her own business and not work as an employee of another at the same time.  The practice of authorizing another construction in our context is for all practical purpose leasing of license or fronting which had negative impact on our growing construction industry.    

Therefore, he proposed stringent actions such as issuing warning letters, downgrading, black listing, and cancellation of license/CDB Certificate of firms as appropriate must be taken against the defaulters.   

The Board after deliberation endorsed the above proposal with immediate effect.

Agenda  8:  Any other issues:

