Minutes  for 41st Meeting of Construction Development Board (CDBM-41)

Date

: 4th May 2005 

Time

: 11:30 AM

Venue
: 
: MoW&HS Conference Hall

Board Members present:

1. Lyonpo Kinzang Dorji, Hon’ble Chairman

2. Dasho Tshering Dorji, Secretary, MoW&HS

3. Mr. Pema Wangda, Director,Dept. of Labour

4. Mr. Phuntsho Wangdi, Director,DOR

5. Mr. Kapil Sharma, Dy. Director, MOF

6. Mr. Sacha Dorji (Rep. Class A and B Contractors)

7. Mr. Rinchen Daba (Rep. Class C and D Contractors)

8. Mr. Wangdi Gyaltshen, Executive Director, CDB, (Member Secretary)

Board Members absent:

1. Dasho Karma Dorji, Secretary, MT&I

2. Dasho Ugyen Tsechup Dorji, President, CAB

Observers:

1. Mr. Game Tshering, General Secretary,CAB, (Officiating President)

2. Mr. Tshering Yonten, EE,  CDB

3. Mr. Kumar Sharma, Business and Dev. Section, CDB

4. Mr. Tashi Tshering, AE, Manpower and Technology Section, CDB

5. Mr. Kinga Gyeltshen, AE, Business and Development Section, CDB

Welcome address:

The Hon’ble Chairman, Lyonpo Kinzang Dorji, Ministry of Works and Human Settlement welcomed the Board Members to the 41st CDB Meeting. His Excellency expressed his regret that the meeting had to be postponed from the proposed date. He said that there were no major issues to be discussed and hence the Meeting was a routine one. 
With these remarks, the Hon’ble Chairman opened the 41st Meeting of CDB by inviting comments on the agenda.

Agenda 1:  Adoption of agenda

The agenda proposed for the 41st Board Meeting was adopted without any change.

Agenda 2: Approval of Minutes of 40th CDB Meeting

The board approved the 40th Minutes of Meeting of Construction Development Board. However, it decided that the minutes need not necessarily be recorded verbatim, henceforth.
Agenda 3: Matters arising from 40th CDB Meeting

With the kind permission of the Chairman, the Executive Director apprised the Board Members of the various follow-up activities that the Secretariat had carried out during the quarter. Amongst others, the following were reported:

· Finalizing draft Standard Bidding Document: He reported that drafting of the draft Standard Bidding Document was presented during the annual engineering conference and was now ready for submission to the Ministry of Finance for further review and approval. 
· b) Fronting in the Construction Industry
The Board Members were appraised of the surprise visits/findings to number of construction sites made by the CDB Secretariat including those in Punakha, Wangdue, Paro, Samtse and Sarpang Dzongkhags. 

In this context, the Chairman reiterated his concern on fronting rampant in our construction industry, despite repeated efforts to curb such a practice. While commending the CDB Secretariat for its effort to discourage fronting, he said the fronting among nationals was a lesser concern than with non-national common in the southern Dzongkhags.  The latter was draining scarce resources out of the country and hindering of the growth of our contractors/construction industry. 

The Representative (Class C &D) sharing the above views said that such a practice by few contractors portrayed a bad image even of those contractors who undertook works with all sincerity and as per rules/norms.  According to him, one of the reasons was due to shortfall on the part to the procuring agencies to administer the work as per contract agreement. 

Similar concerns were expressed the other Members.  A unanimous view was if procuring agencies made some effort to ensure that the personnel/workers engaged were as specified in the contract agreement, specific to jobs for which they were granted entry, non-national fronting could be reduced.  
The house noted the persistent problem and resolved issuance of a circular to all procuring agencies to insist on contractors to engage human resources as indicated in the bidding document.  The CDB is to monitor the procuring agencies in this regard.  

Matters arising from 40th CDB Meeting
a. 31st March 2005 deadline to fulfill criteria

As a follow-up of 40th Board Meeting decision, it was reported that the earlier deadline of 30th March 2005 for the contractors to have to meet the revalidation/ registration criteria, was postponed to 30th June 2005, based on the approval of the Chairman.   The above was initiated since the contractor’s request for time extension was overwhelming.

The Board noted the above submission and endorsed the time extension till 30th June 2005.  The extension however was applicable to only those firms that did not fulfill the engineer and equipment criteria.  Further, it resolved that no further time extension would be granted thereafter.  
b. RSTA: Registration of Heavy equipment.

ED reported that based on discussion with the Road Safety and Transport Authority (RSTA) regarding the norms of registration of equipment in the name of firm(s) the equipment had to be registered in the name of the proprietor/individual unless if the business was registered as company. Address of a firm could however be used during registration to indicate to whom the equipment belonged.

c. Up-gradation proposals
i. Pending cases for up-gradation

The Board during its 40th Meeting approved time extension to those firms that did not fulfill the criteria due to absence of engineers till 30th Jun 2005.  Accordingly, the Secretariat pursued with the firms and the following being the status: 
	Sl. Nos.
	Name of Firm 
	Up-gradation applied
	Remarks

	1.

2.

3.

4.

5.

6.

7.
	M/s. Lamnekha

M/s. Bhutan Builders 

M/s. Neten Construction 

M/s Gayjur Construction.

M/s. Diamond Construction 

M/s. Asiatic TW Construction

M/s. Lhojong Construction
	W1 from B to A

W4 from C to B

W1 &W3 from C to B

W1 from C to B

W1 & W3 from C to B

W1 &W3 from C to B

W1 from C to B
	- Document for engineer submitted (to be further  verified & upgraded )

- Documents of Graduate Engineer (Electrical) submitted - to be upgraded.

- Submitted an application requesting for more time to recruit degree engineer.

- Up-gradation proposal withdrawn for the time being

- Up-gradation proposal withdrawn for the time being

- No response 

- Incomplete documents submitted for engineer and absence of Diploma engineer (under verification)



ii. Up-gradation proposal submitted during 40th Meeting of CDB:

The ED reported that of the three following firms approved for assessment only that of M/s. J.D Construction was complete.  The firm fulfilled the requirements for up-gradation of W1 from B to A substantially with the exception of Road Roller.  The other two had not been verified since they did not fulfill the key personnel (degree engineer) requirement which is very crucial.  

a)  M/s. JD Construction, W1 from B to A

b) M/s. Gongphel Construction, W4 from C to B

c) M/s. Tacho Construction, W1& W3 from B to A

d. Corresponding affects—as a result of revision of Allowable Range of Contract Cost

The ED reported that the 40th Meeting of Construction Development Board held on the 30th December 2004 approved option I below:

Option I:  Increase the contract range as follows and stick with the existing criteria on equipment

	Classification of contractors
	Allowable Range of Contract Cost (before revision)
	Revised Allowable Range of Contract Cost

	D
	Upto Nu. 1.00 million
	Upto Nu. 1.50 million

	C
	Above Nu. 1.00 to 5.00 million
	Above Nu. 1.50 to 7.50 million

	B
	Above Nu. 5.00 to 10.00 million
	Above Nu. 7.50 to 15.00 million

	A
	Above Nu. 10.00 million
	Above Nu. 15.00 million


In this regard, he apprised that the three options (refer Table 1 below) used for assessment of financial capacity of a firm were based on the Allowable Contract Range of Contract Costs.  With the enhancement of the Allowable Range of Contract Cost, the Net worth, Average Annual Income and Average Annual Credit also increased proportionately.  In other words, firms would now have correspondingly enhanced financial criteria to fulfill.   Similarly, proportionate/corresponding changes also occur under Track Records as reflected in Table 2 below.  These corresponding changes being part and parcel of the decision of 40th Board meeting as per CDB Manual – he said the purpose of his reporting was just basically to appraise the Board. 

Since the revised allowable range of contract cost became effective from 1st January 2005, the effects of changes under financial capacity and track record would come into force after two years only (validity of CDB Certificate being 2 years).  However, the maximum value of work within the allowable contract range that a firm can undertake simultaneously (table 3 below) would be applicable from 1st January 2005 itself.

The CAB representative submitted the enhancement of the contract amount need not necessarily imply enhancement of the financial capacity of contractors.  However, other members felt otherwise since more resources would be required if contractors were to venture into bigger works of greater monetary value.

In the course of discussion on the appeals made with regard to shortage of engineers, the Director, DEL informed that Contractors who petitions were endorsed by CDB or CAB were given the permit to bring in Non-national Engineers. 

Table 1

	Revised Financial Capacity due to enhanced Allowable Contract Range: from 1st January 2005
	
	

	 
	Class D
	Class C
	Class B
	Class A

	 
	Range
	Range
	Range
	Range

	 
	Before Revision
	After Revision
	Before Revision
	After Revision
	Before Revision
	After Revision
	Before Revision
	After Revision

	 
	upto I m
	upto 1.5m
	1m to 5m
	1.5 to 7.5m
	5m to 10m
	7.5m to 15m
	10m to 15m+
	15m +

	Option I
	 
	 
	 
	 
	 
	 
	 
	 

	Networth
	 Not Applicable 
	         450,000 
	          675,000 
	        1,500,000 
	         2,250,000 
	        5,000,000 
	         5,000,000 

	Option II
	
	 
	 
	 
	 
	 
	 

	a) Net worth
	
	       150,000 
	          225,000 
	           500,000 
	            750,000 
	        2,000,000 
	         2,000,000 

	b) Av. Annual T/O
	
	        3,000,000 
	       4,500,000 
	      10,000,000 
	       15,000,000 
	      32,500,000 
	       32,500,000 

	Option III
	
	 
	 
	 
	 
	 
	 

	Net worth
	
	           150,000 
	          225,000 
	           500,000 
	            750,000 
	        2,000,000 
	         2,000,000 

	Av. Annual Credit
	
	           450,000 
	          675,000 
	        1,500,000 
	         2,250,000 
	        5,000,000 
	         5,000,000 


Table 2: Criteria for track record – Revised: (effective from December 2006)

	Criteria

Contract Range
	A

Above 15m
	B

Nu. 7.5 – 15m
	C

Nu. 1.5 - 7.5m
	D (Petty)

Upto 1.5m

	a) To 

RE-VALIDATE

Or

RE-REGISTER
	i) Applicants must be currently registered as class 'A' contractor.

ii) Works in progress or completed one project in the applied category valued at least Nu. 15 million, or alternatively participated in at least five (5) biddings during the previous two years. 
	i) Applicants must be currently registered as class 'B' contractor.

ii) Works in progress or completed one project in the applied category valued at least Nu. 7.5 million, or alternatively participated in at least five (5) biddings during the previous two years.
	i) Applicants must be currently registered as class 'C' contractor.

ii) Works in progress or completed one project in the applied category valued at least Nu. 1.5 million, or alternatively participated in at least five (5) biddings during the previous two years.
	 i) Currently
Registered
with the
CDB

ii) Works in progress /completed one project, or participated in at least two (2) biddings in the last two years.



	b) To 

UPGRADE
	i) Applicants must be currently registered as class 'B' contractor.

ii) Completed three projects in the applied category valued at least Nu. 7.5 million each, or alternatively, one project in the applied category valued of at least Nu. 15 million, during the previous two years.
	i) Applicants must be currently registered as class 'C' contractor.

ii) Completed three projects in the applied category valued at least Nu. 4.5 million each, or alternatively, one project in the applied category valued at least 7.5 million, during the previous two years.
	i) Applicants must be currently registered as class 'D' contractor.

ii) Completed three projects in the applied category valued at least Nu. 0.50 million each, or alternatively, one project in the applied category valued  at least Nu. 0.90 million, during the previous two years.
	
N/A

	c) For 

NEW REGISTRATION
	Direct Entry

Not allowed
	Direct Entry

Not allowed
	 A diploma Engineer with a minimum of 5 years documented project execution experience, and a direct involvement in projects with a minimum accumulated value of Nu. 7.5 million.
	
N/A


Table 3:

	Classification of Contractors
	Allowable Range of Contract Costs

	1.Petty                                  
	a) Petty Contractor is eligible to bid for any category of works up to Nu.1.50 million. 
b) Petty Contractor is allowed to undertake only one contract at a time subject to maximum of Nu 1.50 million.

	2. Small (Class “ C” )
	a) Class “C” Contractor is permitted to bid for the Class of Works he is qualified for an individual contract of estimated value above Nu. 1.50 million up to Nu. 7.50 million 
b) The Contractor may be allowed to undertake not more than three different contracts at a time subject to the maximum amount of Nu.15.00 million on verification of his/her financial capacity and technical capabilities.

	3. Medium (Class “B” )
	a) Class “B” Contractor is permitted to bid for Class of Works he is qualified for an individual contract of estimated value above Nu.7.50 million up to Nu. 15.00million. 
b) The Contractor may be allowed to undertake not more than three different contracts at a time subject to the maximum amount of Nu.30.00 million on verification of his/her financial capacity and technical capabilities.

	4. Large ( Class “A” )
	a) Class "A" Contractor is permitted to bid for Class of Works he is qualified for an individual contract of estimated value above Nu.15.00 million with no upper ceiling.  
b) The Contractor may be allowed to undertake any number of contracts at a time


e. Change of ownership of CDB Certificate

With regard to change of ownership of CDB Certificate the following was apprised: The old CDB Manual (before 2001), Sl. No. 29 under “Selling of contractor’s License/Registration” mentioned:  “No Contractor shall be permitted to sell, transfer and lease the contact license issued to him/her or them”, while the present CDB Manual Revision -3 (March 2001), approved by the Government was silent.  In its absence, CDB dealt few exceptional cases of ownership transfer based on the following conditions:

a. The change shall be applicable within the direct inheritance only subject to production of court affidavit or certificates from Dzongda/RO or Gup between the transferor and the Transferee.

b. An Authorization note obtained from both the sides signed on legal stamps. 

c. Original CDB certificate to be surrendered to CDB.

d. Subject to completion of above requirements, a nominal fee of Nu.1000/- to be deposited in the Finance Section of MoWHS.

Comments of  CAB in this regard are as follows:

(a) Only few of the larger construction firms are incorporated companies under the Companies Act and the issue of transfer of CDB registration does not arise.  These companies would definitely continue to exist and accumulate work experience with professionalism development in the forefront.

(b) Rest of the construction firms, although they use the word company in their nomenclature, are legally proprietorship business, where condition or criteria for transfer of CDB registration will have notable impact.  If transfer of CDB registration is subjected to the experiences of the transferee in the related field, it can be safely stated that most of such business registration will be limited to a lifespan of not more than 40 years.  Therefore, unless an appropriate system is put in place, most of the construction firms would cease to exist after say 40 years, and bring an adverse affect on the growth potential beyond 40 years or so.  In order to avoid such scenario and create avenue for growth, the CDB registration transfer has been so reviewed to foster growth and continuity of the industry.  Therefore, automatic transfer of CDB registration of proprietorship firm to direct inheritance is proposed under the following conditions:

1. The transferee should be a direct inheritance of the licensee/registration holder proven by property inheritance document duly endorsed by competent authority.

2. He or she should have been associated with the business for more than 5 years and continuously worked not less than 3 years prior to request for transfer of CDB registration, or should have managed or supervised a minimum contract value of the category/class as the authorized signatory.

3. Transfer of CDB registration may be allowed to occur within the validity period of the CDB registration certificate.

4. A nominal lump-sum ‘transfer fee’ to be charged for the change of ownership of registration certificate (as revised by the CDB from time to time).

Based on the above, the ED proposed the following criteria for transfer of CDB Certificate:
a) The transferee should be a direct inheritance of the license/registration holder proven by property inheritance document duly endorsed by competent authority.

b) He/she (transferee) should have been associated with the business for more than 5 years and continuously worked not less than 3 years prior to request for transfer of CDB registration 

c) Transfer of CDB registration to be allowed within the validity period of the CDB registration certificate. (Original CDB certificate to be surrendered to CDB)

d) A nominal lump-sum transfer fee to be charged for the change of ownership of registration certificate (Fees revised from time to time by the CDB).

Opening the floor for discussion, the Chairman informed the Members that experience of the transferee was vital in the same line of work but this could not be substantiated or revoked during the transfer. He also proposed the removal of the word ‘Inheritance’ from the criteria. Licenses were not properties of an individual and could not be inherited.

The Dy. Director, MOF, shared his view regarding the experience of the transferee in the related line of work and said it was not felt very necessary if the employees of the firm were experienced.  The Director, DEL, added that the transfer of license should be backed by proof transfer of resources required for the contract license in question unless if there is enough evidence that the transferee does meet the minimum requirements as per CDB norms on his/her own. This view was supported by all the members present during the Meeting. 

The Board resolved that change of ownership of CDB certificate should be permitted but within the immediate family members only – as is practiced currently by the Secretariat.  In the mean time, the CDB secretariat was asked to study other forms of transfer in more detail vis-à-vis its implications.
Agenda 4: 
Any other points

a) Deregistered contractors - Can they apply for re-registration?

It was submitted that contractors who were not active were deregistered in 2004.  However, with the revision of ‘Allowable Range of Contract Cost’, few de-registered cases had approached for   re-registration in Petty class in the same name.  It was unclear whether such cases should be entertained.

The Board after prolonged deliberation resolved that deregistered contractors should start from class D (fresh) and should not be issued a license in the same name unless if any pending default cases against him cleared (like late penalty). 
b) Can one family have more than one CDB certificate?

In the absence of any clear cut guidelines, CDB Certificates have been issued in the name of individual(s) of same family members, such as father, mother, son, daughter etc.  This meant that a family could have all the work categories/classes ranging from A to Petty and participate in all class of works.  He submitted that CDB Secretariat was unclear whether this should be permitted in future.

The Representative (class A & B) expressed his concern that the issuance of more than one license in a family could provide more avenues for fronting.

The Chairman however said that an individual cannot be barred from having a license as long as he fulfills the prerequisites to have a license.  Debarring an individual from getting a license would be a violation of his fundamental rights.  He said, fronting should be curbed by strict monitoring by the procuring agency instead. The procuring agency should make sure that the works are carried out only by the license holder.
M/s. Namdaling Construction – a deregistered case for revival through BCCI 

A unanimous view on revival of a deregistered case was not permissible and could not be entertained.  However, the firm may start afresh in class D.
c) Track records – can we consider works under private contracts?

Until now CDB had been considering only government works for the purpose of track records of contractors.  However, few contractors have enquired as to whether construction in private works can be considered.  CDB manual is unclear in this regard.

The Board after prolonged discussion resolved that private construction works for the purpose of track records could be considered provided if it is authenticated with proper documents right from the start with CDB and submission of other supporting evidences such as tax payment, receipts, labour permit, contract agreement etc.
d) Non-adherence to number of works based on classification

CDB norms below are not often followed - neither by Procuring Agencies nor by the Contractors:

· Class D: Petty Contractor is allowed to undertake only one contract at a time subject to maximum of Nu 1.50 million.

· Class C: The Contractor may be allowed to undertake not more than three different contracts at a time subject to the maximum amount of Nu.15.00 million on verification of his/her financial capacity and technical capabilities.

· Class B: The Contractor may be allowed to undertake not more than three different contracts at a time subject to the maximum amount of Nu.30.00 million on verification of his/her financial capacity and technical capabilities. 
The board resolved to send a reminder circular to all the procuring agencies once again for strict compliance of CDB norms with a copy to the Royal Audit Authority.

e. Engineers

The Representative (class C & D contractors) informed the Board Members that due to the shortage of national engineers, class C Contractors were unable to employ engineers. Therefore, he informed, it would be in the interest of the construction industry if experienced certificate holders could be considered as diploma holders as it would help employ our national workforce.  In this context, the Board decided that it was too early to change the decision already made.
f. New proposal for up-gradation

The ED reported that there were two new proposals for up-gradation namely Ms. Tsewang Construction and Ms. Zorig Gongphel Construction. He sought the Board’s approval for assessment of these firms and to put up in the next meeting. 
The board instructed that assessment of new proposal for up gradation need not be put in the board meeting in future. Instead the CDB can directly assess the proposal and put up for final approval to the board.
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