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Agenda for the 49th Meeting of Construction Development Board 


 Agenda for 49th Meeting of Construction Development Board (CDBM-49)

Date

: 13th August 2008
Time

: 10.00 am

Venue
: MoW&HS Conference Hall

Agenda 1:
Adoption of agenda

Agenda 2: 
Approval of the Minutes of the 48th CDB Meeting

Agenda 3:    Follow up actions taken on the decisions of 48th Board Meeting

Agenda 4:
Actions on Ms. Andu Builders for fronting during the Construction of Mendrelgang Secondary School in Tsirang Dzongkhag
Agenda 5:
ACC’s findings on M/s. Nima Contruction 
Agenda 6: 
ACC’s findings on M/s. Phuyel Construction, Samchi 

Agenda 7:
Any other Points
Time permitting, the following are proposed for discussion: 

1. Registration of class-D Contractors. 
2. Review of circulars on joint venture.
3. MoLHR’s request for CDB registration.
Agenda 1:
Adoption of Agenda

Agenda 2:
Endorsement of the Minutes of the 48th CDB Meeting 

Agenda 3:
Follow up Actions taken by the Secretariat on the 48th Board Meeting

i) Formation of M/s. Nima Powers Private Limited (NPPL)
Proposal to establish a Construction Incorporated Company (Power & Telecommunications) in Class ‘A’ - W4 Category of CDB registration to be known as M/s. Nima Power Private Limited was approved by the 48th session of the Board based on the following:
· The new company must be incorporated under the Companies Act of Bhutan and it must submit article of incorporation to the CDB, 

· The new consortium company must fulfill minimum mandatory requirement of W4-A of CDB prior to issuing CDB registration; 

· The company shall be allowed to function only upon meeting the above requirements.

· The Partners i.e. Ms. Nima Construction and Ms. Rinson Construction should surrender their present W4 Category.

· Same criteria as applied for the formation of the Consortium by BECPL should be followed.

· Dasho Tshering Dorji, Former Secretary’s role in the new company as a partner was not approved unless if he resigned from the civil service.  He has the option however to remain in the company as a shareholder.  

Accordingly, the proposed new entity/company has submitted the required documents.  All the basic minimum requirements for Class A - W4 Category, in terms of its resources (staffs and equipment) in the name of the new incorporated company have been fulfilled.  
ii)  Actions on BEC for deceiving DOR: Widening of Doebum Lam 

The 48th Meeting of the Board reviewed allegation against the BECPL for (i) submitting false challans for materials which were not brought to the site and (ii) deceiving the Department of Roads, MoWHS by attempting to increase the quantity of earth for disposal – “Widening of Doebum Lam, Thimphu” based on the letter no. MoWHS/ADM/34/2007/4067 dated 4th January 2008 of the Hon’ble Secretary, Ministry of Works and Human Settlement and the Investigation Report of the ACC.

The Board resolved that CDB registration of BECPL be suspended for a period 6 months effective from the date when the Final Minutes of the 48th Meeting was approved by the Hon’ble Chairman. However, in order not to interrupt the ongoing works, which otherwise would affect the Government’s planned activities, the Board decided to allow the BECPL to complete the ongoing works.  

Accordingly, the Secretariat notified in the media vide the letter No #  MoWHS/CDB-4(a)/2007-2008/      dated 26th March 2008.
iii)  Up-gradation Cases
In line with the decisions of the 44th meeting the following construction firms have been upgraded.  The decision to upgrade based on the approval of the Chairman was in order to facilitate the more thriving contractors’ timely up-gradation.  The following firms have been upgraded upon fulfilling the requirements for up-gradation on Financial Capacity, Human Resources, Equipments, Track Records and Office Establishment, since the last submission:
1. M/s. Tacho Construction 


Class B-A (Category - W3)
2. M/s. Kunlay Construction


Class B-A (Category - W3)

3. M/s. Asiatic & TW Construction

Class C-B (Category - W1)
4. M/s. Druk Chapchaup Construction 
Class B-A (Category - W3)

5. M/s. T & CL Construction


Class D-C (Category - W1 & W3)

6. M/s. J.N.D. Construction


Class D-C (Category - W1 & W3)
7. M/s. Chador Construction


Class D-C (Category - W1)

8. M/s. Apex Construction


Class D-C (Category - W4)

9. M/s. Ugyen Tshering Construction

Class D-C (Category - W1 & W3)

10. M/s. Choki Norbu Construction

Class D-C (Category - W4)

11.  M/s. Sonam Jamtsho & Bros’ Const.
Class D-C (Category - W1 & W3)

12.  M/s. Phuensum Builders


Class C-B (Category - W1 & W3)
Agenda 4:
Action on Ms. Andu Builders for unauthorized subcontracting
                   during the Construction of Mendrelgang Secondary School at 
                   Tsirang Dzongkhag
The Secretariat received a letter from Dzongkhag Administration, Tsirang vide their letter No#TD/ENGG/EDN-01/2007-2008/280 dated 18th December 2007 requesting for arbitration against Ms. Andu Builders with regard to the Construction of Mendrelgang Middle Secondary School. The background of the case is as follows:
The Dzongkhag Administration, Tsirang had awarded the Construction of Mendrelgang Middle Secondary School to Ms. Andu Builders vide their letter No. TD/ENGG/EDN-01/2005-06/268 dated 9th November 2005. The Construction was making good progress with 70% of the works completed when the proprietor of Ms. Andu Builders complained to the Dzongkhag Administration vide the letter No. Ref# ABC-TDA-MMSS-18-974 dated 28th June 2007 requesting the Dzongkhag to change their mode of payment of the running bills through RICBL instead of BOBL. The Dzongkhag, in response, had reportedly not consented to the request on the grounds that the Dzongkhag Administration had signed an undertaking with the BOBL for securing the loan for the project.
In the mean time, the proprietor of Ms. Andu Builders requested ACC for investigation into corruption/collusion by the Dzongkhag in connection with the project.  He had also suspended the works for an indefinite period unilaterally. Following this initiative of the part of contractor, the Dzongkhag Administration vide the letter No. TD/ENGG/EDN-01-2007-08/51 dated 31st July 2007 also reiterated the request for an urgent investigation by the ACC into the allegations/accusations made by the contractor against the Dzongkhag.

The ACC subsequently carried out a detailed investigation in August 2007. The findings of the ACC was conveyed to the Dzongkhag vide their letter No. ACC/Investigation-02/2007/2244 dated 30th Oct 2007 as abstracted below:

1. Suspension of the works: 

The ACC has confirmed that suspension of works by the contractor was a unilateral decision of the contractor that is not in consonance with contract terms and conditions. As such it was a breach of the contract agreement which had resulted in unnecessary delay in the completion of the project. In line with contract agreement Section II Article III Clause 24 “…the employer has the right to collect from contractor the liquidated damages equivalent to 0.075% of the contract price for every day of delay…” 

2. Sub-Contracting of the works
The ACC has confirmed that Ms. Andu Builders has sub-contracted the works to Mr. Sonam Tobgay (a class C contractor) and that the contractor has wrongly informed the Dzongkhag Administration of Mr. Sonam Tobgay being the Project Manager of the firm. While sub-contracting is permissible with prior written approval of the employer (in line with Section II Article II Clause 4 of the Contract Agreement), no such approval, was granted by the Dzongkhag to the firm. Therefore, the contractor has breached the above contract clause and thereby liable for penalty under Section II Article III Clause 25 © which is termination of the contract.

The dispute was arbitrated by NAC. The National Arbitration Committee (NAC) after exhaustive deliberation on the matter and review of the documents decided as follows: 

Sub-contracting of works: 

That M/s Andu Builders has initially subcontracted to Mr. Sonam Tobgay, M/s.  S. T.  Construction (as admitted during arbitration) but was taken-over by Proprietor from Mr. Tobgay in May 2006 when the progress of work suffered. While M/s. Andu Builders has breached the provisions of the contract agreement by sub-contracting the work to M/s.  S. T. Construction without the prior approval of the Client (ACC Report), it was felt that the proposed termination of contract was not in the best interest based on the following considerations:

1. The completion of work would be further delayed and could potentially lead to a substantial increase in cost for completing the works;

2. It did not absolve the Dzongkhag Administration of its responsibility with regard to the undertaking that it has given to BOBL for securing the loan for the project;

3. The proposed action was considered unfair on the contractor as its implementation has already been delayed by more than one and half years, and considering that fact that such a proposal was being proposed at a time when the work is actually under execution by the main contractor. 

The above decision of the Board was conveyed to the Dzongkhag. The Dzongkhag however did not honor the decision of the NAC Member and opted to refer to the Court.
The committee was of the view that appropriate action must be taken on the contractor for breaching the contract agreement and defying the decision of CDB. A contractor is not permitted to employ another contractor as his employee.  The NAC therefore, recommended that the matter be referred to the Construction Development Board in connection with unauthorized subcontracting to another contractor.

In the mean time the Secretariat has received a letter vide # ABC-TDA-MMSS-49-1529 dated 14th May 2008 from the Proprietor M/s. Andu Builders advising CDB not to get confused about subcontracting being considered as fronting.  Further, he submitted the following documents for kind reference to support his defense:

1. Rules and Regulations for establishment and operation of industrial and commercial ventures in Bhutan 1995

2. Letter to MTI seeking clarification of the MTI Rule # 3 and Rule # 7 (Copy of MTI rule book attached )
3. CDB Circular dated 26th August 2005. (Copy attached as Annexure-I)
Therefore, the matter is put up to the Board for further deliberation and the next course of action.  
Agenda 5: ACC’s findings on M/s. Nima Construction, Thimphu 
On 16th January, 2008, a complaint was made to ACC against M/s Nima Construction that the contract works awarded was done contrary to the CDB rule which restricts the number of contract works in hand to five for class “A” contractors.  ACC on investigation found out that three additional works was awarded to M/s Nima construction on top of the five contracts.  These were:

1. Providing and installation of Medical Gasses system in JDWNRH at Thimphu

2. Pavement strengthening of Gelephu-Trongsa Highway 

3. Construction of Access Raod and Bridge to Daga Chu Hydro Power Project

As per ACC report the firm had eight works in hand as of February 2008.  The report further says that the firm bagged these works through deceptive means by not giving correct information on the number of contract works in hand.  The total value of the additional works on top of the permissible 5 works in Nu. 300,458,256.19.

The ACC has recommended the Ministry to make the firm accountable for garnering contract works through repeated deceptive means and hard action should be taken against the firm.  (ACC’s report which is self explanatory and the explanation letter submitted by M/s. Nima Construction is attached herewith as an Annexure-II respectively).  

Agenda 6: ACC’s findings on M/s. Phuyel Construction, Samchi 
Anti Corruptions has directed to take action against M/s Phuyel Construction with regard to evasion of liquidated damages by tampering the documents in construction of Head Teachers Quarter at Gomtu Middle Secondary School, Samtse vide letter no. ACC/ID/Case/12/2008/4558 dated 24th July 2008.  (A copy of the self explanatory letter is attached herewith as an Annexure-III). 

The report also states that Mr. Chandra Prasad Phuyul, proprietor M/s Phuyel Construction possesses five contract licenses in the name of his family members.  The concerns are:  
1. Creating monopoly of business in a locality undermining competitive bidding.

2. Creating possibility of syndicate.

3. Undermining CDB’s rule on number of works in hand.
Agenda 7: Any Other Points 
Time permitting, the following is proposed for discussion: 

(i).
Registration of Class-D Contractors (Write-up attached as Annexure-IV)
(ii).
Review of Circular on Joint Venture (Copy attached as Annexure-V)
(iii).
MoLHR’s request for CDB registration (copy attached as Annexure-VI)
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