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Agenda for the 48th Meeting of Construction Development Board 


 Agenda for 48th Meeting of Construction Development Board (CDBM-47)

Date

: 12th February 2008
Time

: 10.30 am
Venue
: 
: MoW&HS Conference Hall

Agenda 1:
Adoption of agenda

Agenda 2: 
Approval of the Minutes of the 47th CDB Meeting

Agenda 3:      Follow up actions taken on the decisions of 47th Board Meeting
Agenda 4:
Formation of new Consortium: M/s. Nima Powers Private Limited
Agenda 5:
Actions on BEC for deceiving DOR: Widening of Doebum Lam

Agenda 6:
Any other Points
Agenda 1:
Adoption of Agenda

Agenda 2:
Endorsement of the Minutes of the 47th CDB Meeting 

Agenda 3:
Follow up Actions taken by the Secretariat on the 47th. Board Meeting

i) BCCI seeking support in the collection of BCCI membership fee from Contractors

On the above, the meeting during the 47th Meeting of Board decided that it was inappropriate for the Secretariat to be involved in the collection of BCCI membership fee from contractors.  This was in light of CDB’s clear mandate and the likely legal issues.   On the second request of BCCI which was with regard to CDB’s waiver of re-registration fees from contractors, the Board decided to continue the existing practice of collection of re-registration fees based on the manual approved by the Government in 2001.

The Secretariat vide its letter No. MoWHS/CDB-13/2007-08/192 dated 9th October 2007 conveyed the decision of the Board to the Secretary General BCCI.
ii) Review of W2 category (Bhutanese Painting Works) of the Contractors 

On the joint petition submitted by seven Zorig Chusum Institute graduates currently registered in W2 category of CDB registration (Traditional Bhutanese Painting), the Board in its 47th meeting decided as follows:

1. Bhutanese Painting Works shall not to be segregated as separate tendering package as against the proposal. However, provision must be made in the bidding document to allow sub-contracting the Bhutanese Painting Works to CDB registered Bhutanese Painters/ Firms holding Valid CDB Certificate and Trade License only.   

2. Issuance of fresh CDB registration in W2 category henceforth should be limited only to aspiring graduates of Institute of Zorig Cho-sum or other applicants who have the required experience and capability.  

3. To enhance professionalism, Traditional Bhutanese Painters should be classified into two viz. i) General Painters and ii) Specialized Painters. ‘General Painters’ shall be allowed to bid for traditional painting works upto Nu.0.500 million only while ‘Specialized Painters’ shall be allowed to bid for painting works above Nu. 0.500 Million, when tendered out by procuring agencies.

4. All contractors having valid registration in W2 category shall be notified to either retain the registration as it is in which case the same would be treated as “General Painters” until next revalidation, while those desiring to target for painting works over Nu. 0.500 Million shall be re-registered as “Specialized Painters”. 
5. The Chairman instructed the Secretariat to come up with appropriate criteria for registration in this regard.
However, the Secretariat while initiating follow-up actions on the above decisions was confronted with the following issues:
Implementation of the decision requires limiting issuance of W2 registration – (Bhutanese Painting Works) to only aspiring graduates of Institute of Zorig Cho-sum or other applicants who have the required experience and capability.  The Secretariat, in its attempt to implement the decision, realized that a vast majority of the firms requesting for new registration or re-validation do not qualify this criteria.  A closer review of the CDB data based revealed that there are only about 16 painters registered with CDB that qualify the requirement.  This number is obviously far too less (out of the total 2000 firms) to be able to implement all the painting works in the country.  Zorig-Chusum confirmed that in the past seven years there were only 52 graduates of which some pursued their own business; few registered with CDB in W2 category while the whereabouts of other are not known.  
Therefore, the Secretariat could not implement the decision without seeking further guidance and clarification.

iii) Formation of Construction Consortium by Bhutan Engineering Company for Power sector works.

The Board approved the proposal, in principle, for formation of Consortium known as Bhutan Engineering Power Company (BEPC) as a separate entity/company under the following terms and conditions:

a) BECPL’s W4 – A category/class shall be transferred to BEPC;

b) The new company must be incorporated under the Companies Act of Bhutan and it must submit article of incorporation, 

c) Dasho Dorji Norbu shall lead the company and the new group of engineering professionals,

d) The new consortium company must fulfill minimum mandatory requirement of W4-A of CDB prior to issuing CDB registration; 

e) The company shall be allowed to function only upon meeting the above requirements.

Accordingly, the Secretariat conveyed the above decision vide our letter No. MoWHS/CDB-4/2007-08/93 dated 2nd October 2007.  It was also informed that the CDB registration would be issued only upon satisfactory fulfillment of the above requirements.  
The Secretariat received the new registration form from BEC along with the letter from the Ministry of Trade and Industry where the Office of the Registrar had issued a Certificate of Incorporation as a Private Limited Company under the Companies Act of the Kingdom of Bhutan 2000.  However, the form has been returned since it was not complete.  
iv) M/s. Gayjur Construction Case: “Improvement of Kheri Helong Road, Trashigang” 

v) M/s. Asiatic Construction: Bulitsaidang Farm Road, Zhemgang

The Board decided to seek legal opinion of the Office of the Attorney General and base its future course of action on their advice.  

As a follow up of the above decision, the Secretariat sought legal opinion vide letter Nos. MoWHS/CDB-15/134/2007-2008/130 dated 5th September 2007 to the OAG and MoWHS/CDB-15/2007-2008 to the Cabinet Secretariat (to seek approval and directives from the Office of the Prime Minister).  The Office of Attorney General vide its letter No. OLG/LSD/155 dated 18th September 2007 informed the following: 
a) First part of Clause 11.2.1 of Construction Development Board Manual 2001 empowers CDB to take disciplinary action against contractors under limited circumstances.  Such action may be taken by CDB of its own with “reasoned opinion” or where appropriate based on the decision of a Court.  If the CDB bases findings on a decision of a Court, it automatically has to take account of the court order under Clause 11.2.2.
b) In this case, the discretion of the CDB is limited to the findings of the Court and necessary directives issued by the Court in the judgment.  Under paragraph 6.2 of the judgment, the court explicitly stated that M/s Asiatic T.W Construction was not at all involved in the anti-corruptive activities and therefore absolved pf liability.  It is only logical to conclude that the court did not intend to order for administrative action M/s. Asiatic T.W Construction in the form of suspension of its license.  If the court found it reasonable to issue order, it would have done in a similar manner as ordered under paragraph 6.3 of the judgment wherein the court ordered for the suspension of the license of M/s. Ngawang Builder for a period of one year. 

c) Therefore, considering the aforesaid points, this Office is not of the opinion that it may not be appropriate to action (e.g. suspension of the license) against M/s. Asiatic T.W Construction by CDB.

Based on the letter from the OAG, the Anti-corruption Commission was informed as follows: That CDB had suspended the M/s. Asiatic T.W Construction from the 16th May 2007 until the 3rd October 2007 – even before the Court verdict was passed.  To this end, all the procuring agencies were notified not to entertain the Firm’s participation in any tendering works (20th May 2007 issue of Kuensel).  The 47th Meeting of the CDB held on the 4th of August 2007 also discussed at length on whether CDB need to take further action on the Firm, as proposed by the ACC.   After exhaustive review and deliberation, it decided to seek legal opinion of the Office of the Attorney General which the Secretariat did.  A self-explanatory copy of the clarification letter no. OAG/LSD/155 dated 18th September 2007 of the Office of the Attorney General was forwarded.  It was reported that based on the legal opinion of the OAG, the suspension of M/s. Asiatic T.W Construction has since been absolved on 4th October 2007 – after nearly 5 months.  

vi) Retaining registration certificate of M/s. Cee Dee Construction Firm
The Board decided that the existing norms/system of re-registration has to be adhered to.  The Secretariat was asked to convey M/s. Cee Dee Construction accordingly.

The Secretariat vide letter No. MoWHS/CDB-33/2007-2008/232 dated 24th October 2007 conveyed the decision of the Board to M/s. Cee Dee Construction.
vii) Revision of CDB Manual:

The Board after detailed review and discussion approved the two volumes of CDB Manual viz. (1) CDB Manual 2007 and (2) Registration Manual 2007, in principle.  The Secretariat was instructed to fine-tune, particularly in the context of CDB’s authorities. 

The Manual has been fine-tuned as directed by the Board.  The Manual awaits formal Government approval and outcome of the recent OD exercise.
viii) M/s. Dangling Construction (2636) – Renewal/Royal Command (letter from CAB): 

The meeting upon deliberation on the above request of the M/s. Dangling Construction decided to wait for the outcome from His Majesty’s Secretariat where the Contractor’s representative Mr. Rinzin Dorji had reportedly appealed for Kidu. 

Following the 47th meeting of CDB, the Representative from M/s. Dangling Construction had also appealed to the Hon’ble Chairman, CDB for consideration of revalidation without having to fulfill the minimum mandatory requirements.  The CDB Secretariat was given to understand that his request for Kidu to the Royal Secretariat was unsuccessful.  The Hon’ble Chairman, in absence of any documentary evidences to authenticate the Royal command (1992) and keeping in view of the decision of the 47th meeting of CDB, did not consider the request for CDB re-registration revalidation of the firm without meeting the criteria.    
The above decision was conveyed to M/s. Dangling Construction vide letter no. MoWHS/cdb/31/2007-2008/243 dated 24th October 2007. 
ix) Number of Works that a contractor can undertake vis-à-vis Joint Venture (JV), plus what percent is substantial completion for a firm to be eligible for next award?

Based on the decision of the Board the following circular was issued for strict compliance during the procurement of works with immediate effect which is as follows;
The 47th Meeting of the Construction Development Board, in its continued effort to streamline the procurement system and curb fronting/collusion in the construction industry, has approved the following rules/criteria with regard to formation of Joint Venture (JV) among national contractors for procurement of works (RGoB Procurement only):
1. Formation of Joint Venture (JV) shall be allowed only among construction firms/contractors registered with CDB in the same class.  

2. Construction firms/contractors shall be deemed eligible to form joint venture for bidding for any contract subject to conditions in terms of number of works permitted to be undertaken simultaneously.  Subject to meeting the bid capacity, Contractor shall be allowed to undertake contract not more than the maximum ceiling prescribed by the CDB, irrespective of whether the contract is executed by the firm independently or on JV basis. 
3. For a joint venture to qualify, each of its partners shall meet at least 25 percent of minimum criteria as individual bidder while the lead partner shall meet at least 40 percent. However, either partner can use full turnover from the joint venture contracts for future biddings. 

4. The resources/figures (turnover, liquid asset, manpower, equipment etc.) for each of the partners of a joint venture shall be taken into account/added to determine the Bidder’s fulfillment of qualifying criteria. 

5. The prime contractor or the lead partner must have CDB registration for that particular category of work specified in the tender.

6. A firm/contractor that has one of its ongoing projects completed up to 90% can participate in tendering for new work beyond the maximum allowable number of works it is permitted to undertake simultaneously.  In such a case, supporting documents such as payment certificates, letter from procuring agencies etc. should be submitted along with the bidding document to prove completion of 90% or more.  

7. Award of work under circumstances such as above require that the balance 10% work is completed satisfactorily prior to new award.  This is to ensure that contractors do not execute work simultaneously beyond the prescribed ceiling at any given point of time. 

x) RBIA: Proprietor of an Architectural firm – has it got to be an Architect?

The Board upon deliberation advised that the Secretariat that the Proprietor of an Architectural Consultancy Firm need not necessarily be an architect as long as it fulfilled the criteria for registration as laid down by the CDB.

This is being complied by the Secretariat.
Agenda 4: Formation of M/s. Nima Powers Private Limited

The President, CAB vide his letter No. CAB-R&L/2007/2357 dated 4th December 2007  has forwarded another proposal from contractors and experienced professional to establish a Construction Company – W4 (Power & Telecommunications).   The request is to consider the transfer of M/s. Nima Construction’s Class “A” W4 – Category CDB registration to that of a separate “A’ category license in the name of the consortium -to be known as M/s. Nima Power Private Limited.  The group comprises of the following partners:

1. Aum Naki Dorji, DMD, M/s. Nima Construction

2. Dasho Tshering Dorji (a Civil Engineer), Former Secretary of MoWHS

3. Mr. Sacha Rinchen dorji, MD, M/s. Rinson Construction

As per the proposal, the new entity is to be an independent incorporated company but share the experiences and resources of the parent M/s. Nima Construction.
The proposal is submitted to the Board for further deliberation. 

Agenda 5:
Actions on BEC for deceiving DOR: Widening of Doebum Lam (letter attached)
The Secretariat received a letter bearing letter no. MoWHS/ADM/34/2007/4067 dated 4th January 2008 from the Hon’ble Secretary of the Ministry of Works and Human Settlement to take action against Bhutan Engineering Company for (i) submitting false challans for materials which were not brought to the site and (ii) deceiving the Department of Roads, MoWHS by attempting to increase the quantity of earth for disposal – “Widening of Doebum Lam, Thimphu”.

The matter is being put up to the Board for deliberation.

Agenda 6: 
Any other Points
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