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Agenda for the 41st Meeting of Construction Development Board 


Date

: 3rd May 2005

Time

: 10.00 AM

Venue
: MoWHS Conference Hall

Agenda for 41st Meeting of Construction Development Board (CDBM-41)

Date

: 3rd May 2005 

Time

: 10:00 AM

Venue
: 
: MoW&HS Conference Hall

Agenda 1:
Adoption of agenda

Agenda 2: 
Approval of the Minutes of the 40th CDB Meeting

Agenda 3:
Matter arising from 40th CDB Meeting

a) 31st March 2005 deadline to fulfill criteria 

b) RSTA – Registration of Heavy equipment

c) Status on assessment of up-gradation proposals

d) Affects of revised allowable contract range 

e) Change of ownership of CDB Certificate

Agenda 4:
Any other points

· Deregistered contractors - Can they apply for re-registration?

· CDB certificates in one family

· M/s. Namdaling Construction – a deregistered case for revival 

· Private construction works for track record?

· Non-adherence to number of works based on classification.

Agenda 2:  Approval of the Minutes of the 40th CDB Meeting

Date
: 30th December 2004. 

Time
: 1.00 PM
Venue: MoW&HS Conference Hall

Board Members present:
1. Lyonpo Kinzang Dorji, Hon’ble Chairman

2. Dasho Tshering Dorji, Secretary, MW&HS

3. Dasho Ugyen Tsechup Dorji, President, CAB.

4. Mr. Pema Wangda, Director, Dept. of Labour

5. Mr. Karma L. Dorji, Joint Director, SPBD

6. Mr. Phuntsho Wangdi, Director, DOR

7. Mr. Rinchen Daba, (Rep. Class C&D contractor)

8. Mr. Wangdi Gyaltshen, Executive Director, CDB Board, (Member Secretary)

Board Members absent:
1. Dasho Karma Dorji, Secretary, MT&I

2. Shacha Dorji, (Rep. Class A &B contractors

3. Mr. Kapil Sharma, Dy. Director MOF

Observers:

1. Mr. Tshering Wangdi, ‘B’, SE, DoR

2. Mr. Game Tshering, General Secretary, CAB

3. Mr. P.D Wangdi, EE, Business Development Section (BDS), CDB

4. Mr. Tshering Yonten, EE, Manpower & Technology Section, CDB

Welcome address:

The Hon’ble Chairman, Lyonpo Kinzang Dorji, Minister, Ministry of Works & Human Settlement, at the outset, welcomed the Board Members to the 40th CDB Meeting. Extending his apology for convening the Meeting at a short notice, he said that it was necessary due to some important issues raised by the CAB in connection with the registration/revalidation criteria of contractors. 

With these remarks, the Hon’ble Chairman opened the 40th Meeting of CDB by inviting comments on the agenda.

Agenda 1:  Adoption of agenda

The agenda proposed for the 40th Board Meeting was adopted without any change.  However, the Chairman informed that issues if any that warrant discussion could be raised under agenda 7 - “any other points’.

Agenda 2:  Approval of Minutes of 39th CDB Meeting

The Board approved the Minutes of the 39th Meeting of Construction Development Board.

Agenda 3:  Matters arising from 39th CDB Meeting

The Chairman asked the Executive Director, CDB Secretariat (Member Secretary) to make presentations from agenda 3.  The ED, before proceeding with the presentation as per agenda, took permission of the Chairman to apprise the Board Members the various follow-up activities that the Secretariat had carried out during the quarter.  Amongst others, the following were reported:

a. Present strength of contractors (as on day of reporting): 

A
=
50 

B
=
30 

C
=
349 

D
=
1179 

Total
=
1608

b. New registration & revalidation of Contractors during the quarter

(i) Registration:

A Class 
1 No.

D Class
64 Nos.

(ii) Revalidation:

A Class:
8 Nos.

B Class
6 No.

C Class
56 Nos.

c. Late renewal:

Detail of late renewal fees collected:

· September 2004

:
38,100.00

· October 2004


:
99,100.00

· November 2004

:
54,100.00

· December


:
41,300.00

Total



:
232,600.00

d. Down grading of contractors due to non fulfillment of contractors:
	Sl. Nos.
	Name of Construction firm & Class
	CDB certificate
	Existing Class & Category
	Down graded class & category

	1
	Namgay Construction  (C)
	1434
	C(W4)
	D(W4)

	2.
	Z&K Construction (C)
	2235
	C(W4)
	D(W4)

	3.
	Karma  Construction (C) 
	1404
	C(W4)
	D(W4)

	4.
	Tshering construction  (C)
	1861
	C(W4)

C(W1) 
	D(W4)

D(W1)

	5.
	Jigme Dorji Const. (C)
	1093
	C(W1)
	D(W1)

	6.
	Phub Dorji Const. (C)
	1381
	C(W4)
	D(W4)

	7.
	Nawang Const. (C)
	2307
	C(W4)
	D(W4)

	8.
	L&K Construction (C) 
	1916
	C (W1)
	C (W1)

	9
	Tacho Construction.
	1710
	C (W4)
	D (W4)

	10.
	M/s. Rabjor  Construction 
	1525
	C (W1)

C(W4)
	D (W1)

D(W4)

	11.
	Chhoden Const. (A)
	2358
	B(W1)

A (W4)
	C (W1)

B (W4)


e. Awareness on CDB norms/criteria:

The following numbers of engineers and contractors in four regions viz. Thimphu, Paro, Mongar and Wangdue were briefed on the CDB norms and criteria.

· Government engineers
-
120 nos.

· Contractor/Engineers
-
40 nos.

· Total


-
160 nos

f. Standardization of tender documents:

Although the draft tender documents had been distributed to various departments under the MOWHS for comments there was the need to wait and proceed in parallel with the revision of the ongoing Procurement Manual mainly due to incorporation of new clauses in the new tender document such as:   

· Bonus clause

· Milestone contract (roads)

· Insurance 

· Bid evaluation guidelines 

· CDB forms etc.

g. Verification of Class A & B Contractors:

· Mangdechu Zhamgang and G/Phug for M/S. Bhutan Construction (Ex Druk  Construction)

· P/ling, Trashigang and T/yantse for M/s. Andu Construction (Ex. Druk Construction - ongoing)

· Paro for M/s. Kuenga Construction.

h. Second visit to THP:

Visit to THP for the second time to authenticate the findings that were reported during the 39th Board meeting. 

i. Investigations carried out:  

· On the award of Takila Farm Road, Lhuntse, 

· Dispute between the procuring agency and the contractor with regard to construction of Pension Board Building type C

j. Workshop on CDB Mission/Vision:

One-day workshop organized by Ms. Annie Brun, Institutional Capacity Development Expert (SNV), Bhutan for redefining the vision/mission of CDB on the 4th of October 2004.  

k. Database for contractors information in CDB:


With the financial assistance from SNV/EFRC, development of database software system (CPRS System) for contractors’ information on the verge of completion.  

l. Recruitment of Additional staff 

Two Engineers to join soon.   

· Working out with the RCSC for appointment of Data Manger and a Legal Officer to head the Dispute Resolution Unit.

m. Short-Term Consultant (international):  

An international short-term consultant through EFRC project, DoR is due anytime to review CDB and draw up a strategy outline for CDB. 

This was then followed by presentation on matters arising out of the 39th CDB Meeting of CDB as follows:

a) Review of criteria for registration, revalidation and up gradation

The ED informed that the Board, during its 39th meeting, had approved strict implementation of the existing criteria with minor changes.  Appropriate actions such as down-grading or de-registration were decided to be taken on those not fulfilling the criteria, among others.  However, the Secretariat in the process of implementing the Board’s decision with Classes A & B contractors to begin with was faced with few contractors who expressed their grievance on the minimum requirement of equipments, in particular.    He said that concerns were reportedly raised with the CAB, BCCI, and Head of the Government as well.  The CAB in response to the above convened a meeting of Class A&B and available Class C contractors on October 28, 2004 and proposed two options/peoposals, which are submitted separately under Agenda 4.  

b) Pending cases for up-gradation

On the pending cases of up-gradation, the Executive Director informed that based on the decision of the 39th Meeting, the CDB Secretariat carried out reassessment of thirteen pending up-gradation cases as per approved criteria. He informed that of the following thirteen contractors who had applied for up-gradation, only two contractors viz., M/s. DE-KEELING Builders and M/s. K. Gangri Constructions had qualified.

	Sl. Nos.
	Name of Firm 
	Up-gradation applied
	Remarks

	1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.
	M/s. Lamnekha

M/s. Bhutan Builders 

M/s. Sangay Construction.

M/s. Neten Construction 

M/s Gayjur Construction.

M/s. Diamond Construction 

M/s. Wangdi Construction for W1 from C to B

M/s. Wangchuk Norphel Construction. 

M/s. K. Gangri Construction.

M/s. Ringdol Construction

M/s. Asiatic TW Construction

M/s. DE-KEELING BUILDERS

M/s. Lhojong Construction
	W1 from B to A

W4 from C to B

W4 from C to B

W1 &W3 from C to B

W1 from C to B

W1 & W3 from C to B

W1 from C to B

W1 from C to B

W1 & W3 from C to B

W1 &W3 from C to B

W1 from C to B

W1 from C to B

W4 from C to B
	Absence of one Diploma Engineer

Absence of Graduate Engineer (Electrical)

Not responded

Absence of graduate engineer.

Absence of graduate engineer

Absence of graduate engineer

Not responded

Not responded

Qualified

Absence of equipment and human 

Resources

Lack of graduate engineer

Qualified

Absence of graduate engineer (E)


The Board approved the two who had fulfilled all the requirements.  As for those who did not qualify due to absence of engineers, the Board decided to extend time till 31st March 2005 based on the concern raised by the President of CAB.

c) Splitting of M/s. Druk Construction.

The Executive Director informed that based on the board’s decision the CDB Secretariat carried out detailed assessment/verification of Mr. Samdrup Norbu’s resources and accordingly a Class ‘A’ CDB Certificate under the new name of M/s. Bhutan Construction had been issued.   Verification of his partner Mr. Kaka Dorji’s resources, which was on-going however was delayed due to late submission of information – (Kaka submitted information only on 2/12/2004).  Public notification announcing the dissolution of Druk Construction Company had also been issued, he said.  

The Board directed CDB Secretariat to complete registration of Mr. Kaka Dorji within 31st March 2005.

Agenda 4:
Proposal of amendment on criteria

The Executive Director, CDB informed that one of the main agenda for 40th CDB meeting was to revisit criteria for registration, revalidation and up-gradation.  The reason, he reported, was that following the decision of the 39th CDB Meeting for strict enforcement of existing criteria concerns on mandatory requirement of equipment were expressed by few contractors (which apart from having existed since 2000 but was opted unanimously in two rounds of contractors meeting prior to 39th Board Meeting) on registration and renewal of CDB certificate.  The matter was not only brought to the notices of CDB, CAB, BCCI and the Head of the Government for attention but covered by the media as well, he said.  

He further reported that the Construction Association of Bhutan (CAB) had convened a meeting of all class A&B and available class C contractors on the 28th October 2004, in response, and accordingly two alternative proposals were submitted to the Hon’ble Chairman for consideration as presented below.  He further apprised that a separate proposal was also made to reduce the class-C requirement of truck/tractor to one number from three, for all the categories.

Option I:  Increase the contract range as follows and stick with the existing criteria

	Classification of contactors
	Existing allowable range of

 contract cost
	Proposed allowable range of

 contract cost

	D
	Up to Nu. 1 million
	Up to 1.5 million

	C
	Above Nu. 1 million upto 5 million
	Above Nu. 1.5 million to 7.5 million

	B
	Above Nu. 5 million to up10 million

(maximum
	Above Nu. 7.5 million to 15 million 

	A
	Above Nu. 10 - 15 million with no upper ceiling
	Above Nu. 15 million with no upper ceiling


Option II:  Go for strong management and financial capacity criteria with no equipment requirement.

In this context, he apprised that the Financial Manual 1988 empowerd the CDB to formulate rules and working procedures (Clause 11.5.3, Section V, Chapter 11) for the administration of construction activities.  He further added that the CDB Manual - March 2001 approved by the Council of Ministers/Lhengyel Zhungtshog also allowed revision of the allowable range of contract cost as and when necessary to suit the needs of the country under changing economic scenario.  A self-explanatory abstract from 3.4 of the CDB Manual, as below, was presented to the Board.

“3.4 Classification of Contractors: Contractors will be classified into several classes according to their technical and financial capabilities as well as their track records. Such classification is based on bidding capacity in financial values.  Although there might be a wide range of bidding capacities for contractors, it is appropriate at this time to classify Contractors into four classes as follows…:

The classifications, however, can be further sub-classified in the future to allow for more or different ranges of contract costs, or the allowable range of contract cost as stated above can be revised to suit the needs of the country under changing economics scenario.”
He reiterated that the present allowable range of contract cost was prepared way back in 2000 during the 26th CDB Meeting held on 11th April 2000 and that given the changing economic scenario in Bhutan the proposal to increase the allowable range of contract cost, was timely and justifiable, as requested.  Explaining that the proposed revision did not have much significance on the Class A firms, he said, it would have positive impacts on the lower class firms and in turn boosting the growth of the industry.  

On the requirement of three trucks/tractors for class – C, he said, the Secretariat’s experience in the last quarter had been that majority of contractors did not own any truck/tractor.  Pending, endorsement of the Minutes of 39th Meeting of the Board, renewal for Class C was done with consideration of at least one truck/tractor so as not to affect their business.  

Discussions:

Inviting the floor for discussion, the Chairman said that unless the minimum requirement criteria on equipment were made mandatory it would be difficult to stop the few so-called briefcase operating contractors.  Equipment requirement, decided during the 39th Board Meeting, were bare minimum to qualify for issuance of CDB Certificate.  Procuring agencies will set the equipment requirement criteria for each contract based on the nature and value of work.

The President CAB explained the background and the need to convene an emergency meeting of CAB Members on the 28th October 2004 and thereafter submission of fresh proposals on criteria as against the decisions already made during the 39th Board meeting.   He said a general meeting was inevitable to sort out grievances reportedly faced by some of the contractors.  

Mr. Daba, the Representative from C&D Contractors on the Board submitted that the existing equipment criteria were in fact too less and in the event of minimum equipment requirement being not made mandatory there would be no difference among the various classes of contractors and thereby leading to stagnation and confusion.  In the larger interest of the construction industry he proposed to adopt option I above.

The Director, DEL supporting the submission of Representative from C&D contractor said that the Royal Government encouraged mechanization given the present scenario of labour shortage in our country vis-à-vis employment avenues. 

The Board after intensive discussion:

a) Approved the option I, which is sticking with the criteria approved during the 39th Board Meeting but at the same time increasing the allowable contract range as proposed above.

b) Allowed the contractors to arrange minimum equipment requirements until 31st March 2005 failing which firms would be liable for downgrading or deregistration as the case may be.

c) Approved one number Truck/Tractor as the minimum requirement for Class C for all categories instead of three numbers.

d) Decided to extend similar facility of time extension till 31st March 2005 to those contractors who were downgraded earlier during revalidation due to non-fulfillment of equipment requirement so as to enable them to acquire their initial registered class.

The President CAB also raised another pertinent issue about the difficulties faced by the contractors in registering equipments in their firm’s name with the Road Safety and Transport Authority (RSTA).  The Board instructed the CDB Secretariat to find out from RSTA registration norms for the equipment and if necessary put up in the next Board Meeting for review of rules.

Agenda 5:
New Up-gradation Proposals

The Executive Director, CDB presented the following three new up-gradation proposals:

a) M/s. JD Construction, W1 from B to A

b) M/s. Gongphel Construction, W4 from C to B

c) M/s. Tacho Construction, W1& W3 from B to A

The Board approved their up-gradation provided they meet the criteria for up-gradation upon assessment by the Secretariat including physical verification of manpower and equipments.  

Agenda 6:
Report on fronting cases in THP

The Executive Director highlighted the findings in connection with fronting at THP.  He reported that the second visit was made on the directives of the Board to authenticate the previous findings reported in the 39th Board Meeting, accompanied by THP Officials (13 – 17 October 2004).  Special attention was paid to find out contractors managing their site(s), their engineers, etc. amongst others.  He said that a much more elaborate report was submitted to the Hon’ble Zhapto Lyonpo, Chairman, CDB. 

Findings/Recommendations:

The Executive Director said that the record in THP showed that more than Nu. 1200 million worth of works had been awarded to the National contractors thus far.  However, based on observations on how sites were managed by the national contractors in addition to information gathered during site visits, only a trickle of above amount was thought to have made its way into Bhutan, he said.   Reiterating that the observations made were by no means adequate to be defended legally but with the intention to learn from the mistakes to better prepare for future projects, he said national contractors had indeed played a very passive role in the execution of works and not abided by the contract agreement.  According to him, immense opportunity to develop, experience, learn and contribute to our upcoming construction projects had been missed.  

He qualified the above statement by reporting that national contractors had adopted a rather unique management strategy to execute contracts in THP unlike in other parts of the country.  Letters of authorization to non-national counterparts not only to sign the tender documents, execute works, submit bills but had to receive bills; total absence of national staff at all levels at site; non-nationals posing as employees such as CEOs and managers and engineers etc. were some of the key features observed. 

On the contrary, one of the reasons that had reportedly inhibited our national contractors to play a more vibrant role according to some contractors was the sheer environment in THP that was not conducive for national contractors, he said.  They had no choice but to force themselves to go for such arrangements (with non-nationals) in order to enable them to execute and complete the work on time and without penalties.  He reported that some contractors, who requested not to reveal their identity, said that contract award system in THP was much more complex compared to what it appears implying that Bhutanese were not good at it.  

With that brief background, he presented the following recommendations:

· Contractors should not be allowed to recruit non-national managers with immediate effect.  (This was also discussed during the 39th Board Meeting to a certain extent to be replaced by nationals).  

· Non-nationals recruited for a specific skill must be used for that purpose.  Changing job/trade for instance skilled labour permit to manager or engineer should not be allowed. 

· The Procuring agencies should not be permitted to sign contract agreement with non-nationals even on authorization.

· Verification by CDB in future should include spot interview and assessment of engineer’s technical knowledge. 

· The respective employers/contractors should be asked to relieve the services of the following non-national personnel recruited as skilled labor/manager/engineer, with immediate effect:

1. Mr. Thombey Saureni, Project Manager of Alpine Builders who was recruited as engineer but without engineering background at all.

2. Mr. M.M Chatrubedi, Project Manager of M/s. Choden Construction recruited as Electrician. 

3. Mr. Kabirul Islam Mondal, Engineer of M/s. Norgay Construction who came as skilled worker but working as engineer.

4. Mr. S.K. Sihna of M/s. Norgay Construction who got entry for a different skill but later overwritten as General Manager in Permit. 

5. Mr. Kishore Nayak, Project Manager of M/s. Choden construction who is authorized in all respects with regard to construction work of Sewerage Treatment Plant at Sinchukha and Arekha.
6. Mr. P.K. Lala, Chief Executive Officer (CEO) of M/s Norgay Construction who is authorized in all respects with regard to construction work.  He has also undertaken DTL’s work.  

7. Mr. Kabirul Islam Mandal, Engineer M/s Norgay Construction recruited as skilled labour.  

8. Mr. Upendra Prasad, Project Manager for M/s. Gyeltshen Construction for his entry as skilled labour but working as project manager.   He is also given the full authority including receiving payments on behalf of the firm.  

Tampering with CDB Certificate:

The CDB certificates of M/s. Karma Construction (Class B Contractor) and M/s. Osang Construction had been tampered to execute works in THP. 

Work awarded on expired/changed CDB certificate by THP:

As per records at THP, contract work on construction of Club House at Arekha had been awarded to M/s. Osang Construction on the 13th March 2003.  The validity of CDB certificate had already expired on 23.5.2002.   He reported that no documents qualifying the above were made available to the team at THP.  

It was explained that name and ownership of firm of M/s. Osang Construction was changed to M/s. Dekiling Construction vide Note Sheet No. MOC/CDB-08/2002-2003/962 dated 6th May 2003. The CDB had carried out the ownership change based on Court Verdict Chathrim (2)03/6339 dated nil.  However, it was observed from records in THP that M/s. Osang Construction had not dissolved even after M/s. Dekiling Construction became operational.  In short one contract license had been made into two at one point of time, he reported. 

Contractors/firm awarded work by THP not listed in CDB record

He further reported that based on the records obtained from THP, some names of contractors /firms who had undertaken work at Tala Project did not appear in CDB records.  For example, M/s. Druk Nawang Construction, M/s. Zorig Builders, Dil Bdr. Gurung, Z-Tech construction, Dorji Pelmo Construction, Lakden Construction, Ledhen Construction, Zamlong Construction, Tanding Trading Company, Chazampa Const. Co. K.J Construction, Gangla Construction, etc did not appear in CDB records, he said.  However, he cautioned that these could also be those firms that were deregistered from CDB records in the past or spelt differently or perhaps those that have not existed at all.  

Deliberation and Decision

Opening the floor for discussion, the Chairman said that the contract amount (about Nu. 1200 million) worth awarded to national contractors was in fact nothing as compared to the total cost of project (app. Nu. 44,000 million).  Nonetheless, it is the principles that matters, he said.  Expressing his regrets over undesirable strategies adopted by our national contractors for execution of works he said such practices must be stopped at all costs in future projects.  By way of caution, he said that one of the reasons why GOI now insists on Indian Contractors being given equal opportunity was thought to be because of such practices adopted by our national contractors.   The impact had been indeed negative and far reaching for our budding construction industry, he added.

The President CAB commended the CDB Secretariat for carrying out a thorough job. While supporting the Chairman’s views, he said our national contractors alone were not to be blamed.  He said that the working environment simply had not been conducive for national contractors and in turn inhibited a more vibrant role on the part of our national contractors.  While it is too late for any corrective measures as far as THP is concerned, precautionary measures must be taken to avoid occurrence of such practices/scenario for the upcoming Punatsangchu Hydro Project.  Such measures can be developed only with policy intervention by the government that opens avenue for the national contractors to play an active role for the larger benefit of the construction industry. The President also said that such considerations need to be addressed right from the inception time of the project under GOI assistance.

Referring to the Executive Director’s report on mismatch between contractor’s engineers with ID specification, etc., the Director DEL informed that they had specific instructions from CCM to import only good quality workers.  He added that the DEL was in the process of working out a systematic procedure through the Bhutan Vocational Quality Assurance (BBQA) who is developing occupational profiles as standards for the selection of workers. 

Agreeing with previous speakers, the Joint Director, SPBD said that the practice of non-technical persons entering as engineers/technical persons would stop once registrations of engineers/architecture a firms were completed.

On tampering of CDB certificates, unanimous view was expressed on the need to take actions as per the law of the land.   Citing instance of seriousness, the Director DEL said that some RCSC officials were terminated while others were jailed few years ago in a similar case.

The Board further expressed its concern on what it termed as new trend whereby some donors make it mandatory to execute projects using their own national contractors.  This, if applied unconditionally, undoubtedly would have a negative impact for our young construction industry.  In this regard, contractor representatives requested that appropriate mechanisms be put in place not only to give preference but to safeguard the interest of national contractors.   To this, the Chairman responded that a comprehensive and concise registration system was required to be in place to deal with such situation. 

The board, after exhaustive deliberation, decided that: 

a) Investigation carried out by CDB Secretariat in THP was for all practical purposes a post mortem.  However, important lessons had been learnt to prevent such unhealthy practices for future projects.

b) Efforts to curb fronting must be continued and appropriate actions taken on defaulters.

c) CDB Secretariat to ensure that tampering of CDB certificates should be dealt with strictly.

d) Request Department of Employment & Labour (DEL) to verify the list of non-nationals working in the guise of Project Managers, Engineers, CEO, General Managers, etc. in the THPA as per list submitted to the Board for appropriate actions from their end.    

e) Carry out registration of outside contractors based on the existing practices in the Regions.  

Agenda 7: National Arbitration Committee

The Executive Director presented a brief background on ‘Arbitration of contractual disputes’ as a mandate of CDB. He said that there was a system in the CDB Manual approved by the CCM to provide a readily available forum for speedy and efficient resolutions of disputes arising in the construction industry. However, the arbitration system could not take off as envisaged, he said.  One of the main impediments to that was the sheer lack of cooperation and support by the procuring agencies.  Joint efforts by CDB and CAB to arbitrate in the past did not meet with support from the procuring agencies.  Request by CDB as the third party was often not honored by the agencies as a result of which the arbitration system attempted by CDB was unsuccessful. 

With the number of contractual disputes now on the rise, the construction industry faced a new dimension of challenge, he said.  While the rapid increase of contractual disputes in a way can be construed as development and better comprehension of the contracting procedures of our contractors, it definitely called for timely intervention.  The judicial system in the Kingdom, with due respect, would neither have time to deal with disputes of such magnitude and nature nor would it have adequate capacity to deal with technical and engineering issues especially when it came to interpretation, assessments and validation  of contractual disagreement, in the absence of a proper legal framework, he said.

He reported that the 246th session of the Coordination Committee Meeting of the Council of Cabinet Ministers held on 23rd November, 2004, based on our request received from CAB had kindly approved establishment of a seven member National Arbitration Committee as follows, as an interim measure till contract law was in place:

1. Ministry of Works and Human Settlement 

2. Ministry of Finance 

3. Department of Legal Affairs 

4. Construction Development Board 

5. Construction Association of Bhutan 

6. One representative from the contracting agency

7. One additional member from a relevant agency

The Executive Director reported that the Secretariat is presently working on the nomination of members.

The Chairman further elucidated the difficulties faced by CDB in the past and cited example of failed arbitration cases such as those between M/s. Rinson Construction and Forestry Development Corporation for the reasons already highlighted by the Executive Director. He said that the number of contractual disputes is on the rise and therefore construction industry indeed faced a new dimension of challenge. The Chairman informed that the establishment of National Arbitration Committee (NAC) was but inevitable, and would facilitate the CDB in addressing the new challenges more purposefully as the decision of the NAC shall be binding on all government agencies.  He further said that Cabinet Secretariat would be requested to inform all the agencies on the formation of NAC, accordingly.  

The President, CAB expressed his appreciation to Zhapto Lyonpo, Chairman, CDB for making the much wanted National Arbitration Committee, a reality.  He said formation of NAC was timely and would play a crucial role in resolving the increasing contractual disputes.   Based on his experience of a case between the M/s. Kuenleg Construction and RICBL being arbitrated presently by a joint committee he said NAC would be a competent forum for speedy and efficient resolution of disputes arising within the construction industry.  The President put on record, CAB’s deep appreciation to the leadership of His Excellency and pledged its continued support. He also said that CAB will continue and always seek guidance and support of the CDB under the Chairman’s dynamic leadership, for its cause.

Discussing on the size of committee, which the floor felt was too large the floor agreed that there should be no representative from either the claimant or respondent (affected Ministry or contractor or vice versa) so as to be just and fair.  It was therefore decided that the size of the committee should be limited to five only.  The Chairman kindly agreed to take the matter back to the CCM to finalize on the number.   The meeting also noted that in addition to one member in NAC from CDB, the administrative & secretariat support for the National Arbitration Committee shall be carried out by CDB Secretariat, as stipulated in the CDB Manual.

The Director, DEL reiterated that the decisions of NAC should be made binding in order to avoid future complications and this would mean following a systematic procedure as per approved legal guidelines.  In response, the President CAB and the Joint Director, SPBD informed that preparation of legal guidelines was not required since either party can still approach the Court of Law if they so wished.  

The Board noting National Arbitration Committee as an interim measure for resolving contractual disagreement decided the following:

· To limit the numbers of committee members to five in order to make more effective.  One representative each from claimant and respondent shall take part to facilitate clarification & justification, if the committee feels so during arbitration, but not as permanent members.

· That the Hon’ble Chairman would kindly apprise the CCM in connection with the number of member of NAC to reduce to five from seven

· The CDB secretariat to carry out the administrative and secretariat responsibilities related to arbitration as stipulated in the CDB Manual.

· That the Chairman would kindly request the Cabinet Secretariat to inform all the Ministries/line agencies on the institution of NAC and its decision binding on the agencies.

Agenda 8:
Any other points:

a) Change of Ownership of CDB Certificate:

On the issue whether or not the CDB ownership is transferable the Board directed the Secretariat to carry out further study on its implications and come up with the proposal in next Board Meeting. 

b) Geog Yargey Tsochung (GYT)’s Chathrim:

The CAB representative (Classes C & D) reported that the clause in GYT Chathrim under Annex-1 Financial Rules and Regulation 2002-Changes Applicable to Geog Executed Activities allowed the GYT to award/execute contract works of value below Nu. 500,000.00 by registered local contractors or community group within the Geog and above Nu. 500,000.00 till Nu. 4,000,000.00 by the contractors of the concerned Dzongkhag.  Expressing his concerns on inconsistencies in the procurement norms he said it was unfair as it limited opportunities of contractors in other Dzongkhags.  He added that even the volume of development activities in each Dzongkhag differed.  

In response to the above concern, the Chairman said that he was aware of the problem in GYT Chathrim as against the provisions in financial manual on procurement of works.  He informed the meeting that the matter had already been informed to the Ministry of Finance (MoF) for their review.  The Chairman further said that although there was room for amendment by MoF, he felt that CAB may take up the matter at the national level more so, considering that financial delegation at gewog level is still at initial stage of decentralization/implementation. 

c) Registration of Engineers

In light of the likely influx of both national and non-national engineers in the construction industry emanating from the recent decision of enforcing the criteria the CDB Secretariat in consultation with Department of Urban Development and Engineering Services (DUDES) was asked to study prospects of registering engineers associated in the construction industry and submit proposals, criteria etc., similar to that of architects.

d) Direct entry to class ‘C’ and Construction period

CAB Representative (Class C & D) requested that there was some misconception among contractors when it concerns direct entry to class ‘C’.  He requested that in order to avoid confusion no direct entry should be allowed.  He also said that there was inconsistency in construction period and differed from one agency to another.  He suggested that construction period should be related to the quantum of work and not with fiscal year, as is the case presently.  The Executive Director explained that the manual does permit direct entry of diploma engineers to class ‘C’ provided he/she had five years documented project/work execution experience, and a direct involvement in projects valued Nu. 5 million.  

e) Comments on the revised evaluation guidelines issued by MW&HS

The Joint Director, SPBD said that the revised evaluation guidelines issued by MW&HS still had some errors.  Referring to page 5, Note 3; he said ‘A’ should be = “Maximum value of all Civil works completed in anyone year” to reflect the contractors capacity instead of “A = “Maximum value of one Civil works completed in the last 5 years”.  He further said that the Bid Capacity, which is very critical, had no threshold adding that the same could be looked into as we gained more experience.  

f) Revalidation of GLT Builders:

The Executive Director informed that the proprietor of M/s. GLT Builders has expressed his unwillingness to get his CDB forms endorsed from CAB and that CDB Secretariat should process it anyway. In response the President, CAB informed that endorsement of CAB is made after the preliminary assessment of documentation and verification of the information submitted. In the process CAB also extends technical assistance in documentation as a facilitating service to its members. At the same time membership fee from the contractor/firm is realized, unlike membership fee for BCCI, which is realized by MTI at the time of license renewal. The board after extensive discussion directed the CDB secretariat to continue with the CAB’s preliminary assessments of CDB forms and subsequent endorsement for its further perusal by the CDB Secretariat.

g) Budget for Royal Bhutan Institute of Architects (RBIA)

Based on the request by Joint Director, SPBD the Board directed the CDB Secretariat to try and incorporate some budget provision for RBIA who would administer and process architects and architect firms for registration on behalf of CDB.  It was agreed that the proposal be submitted by RBIA to the CDB Secretariat for incorporation in the 2005-06 budget.

**********************

Agenda No. 3:  
Matters arising from 40th CDB Meeting:

a. Status: as of 31st March 2005 - deadline given to contractors to fulfill criteria 

The 40th Meeting of CDB agreed that contractors/firms be extended time to arrange their minimum equipment requirements until 31st March 2005 failing which they would be liable for actions such as downgrading or deregistration as the case may be.  

As of 31st March 2005 the status of firms/contractors not fulfilling criteria for revalidation stood as below:

· Class ‘A’ 
=
10 Nos.

· Class ‘B’
=
8 Nos.

· Class ‘C’
=
23 Nos.

Since the firms that did not fulfill the criteria were quite overwhelming, action as decided during the 40th Board Meeting was deferred to seek further guidance from the Board.  In the mean time, time extensions till 30th June 2005 (last extension) was granted based on the approval of the Hon’ble Chairman to enable the firms to fulfill the criteria.   Accordingly, ‘Provisional Certificates’ have been issued in the mean time to enable them to continue their business uninterrupted.

b. RSTA – Registration of Heavy Equipment

As directed by the Board, CDB had discussions with the Road Safety and Transport Authority (RSTA) regarding the norms of registration of equipment in the name of firm(s).  The Chief Registration Officer reiterated that equipment has to be registered in the name of the proprietor/individual unless if the business is registered as company.  He said however that address of a firm can be used during the registration to indicate to whom the equipment belonged.  

c. Up-gradation proposals

a) Pending cases for up-gradation

Of the thirteen firms who applied for up-gradation, only two firms qualified viz., M/s. De-Keeling Builders and M/s. K. Gangri Constructions during the 40th Meeting of CDB.  The Board, while approving the two cases who fulfilled the requirements also decided that those firms that did not fulfill the criteria for up-gradation due to absence of engineers be given opportunity till 31st March 2005.  Accordingly, the Secretariat pursued with the firms and the following is the status: 

	Sl. Nos.
	Name of Firm 
	Up-gradation applied
	Remarks

	1.

2.

3.

4.

5.

6.

7.
	M/s. Lamnekha

M/s. Bhutan Builders 

M/s. Neten Construction 

M/s Gayjur Construction.

M/s. Diamond Construction 

M/s. Asiatic TW Construction

M/s. Lhojong Construction
	W1 from B to A

W4 from C to B

W1 &W3 from C to B

W1 from C to B

W1 & W3 from C to B

W1 &W3 from C to B

W1 from C to B
	- Document for engineer submitted (to be further  verified & upgraded )

- Documents of Graduate Engineer (Electrical) submitted - to be upgraded.

- Submitted an application requesting for more time to recruit degree engineer.

- Up-gradation proposal withdrawn for the time being

- Up-gradation proposal withdrawn for the time being

- No response 

- Incomplete documents submitted for engineer and absence of Diploma engineer (under verification)



b) Up-gradation proposal submitted during the 40th Meeting of CDB:

The Board advised the CDB Secretariat to carry out the assessment including physical verification and up-gradation of the following firms.    

a)  M/s. JD Construction, W1 from B to A

b) M/s. Gongphel Construction, W4 from C to B

c) M/s. Tacho Construction, W1& W3 from B to A

Of the three firms, field verification of M/s. J.D Construction is complete.  It fulfilled requirements for up-gradation of W1 from B to A substantially with the exception of Road Roller.  The other two firms have not been verified since they did not fulfill the key personnel (degree engineer) requirement which is very crucial. 

d. Corresponding affects – as a result of revision of Allowable Range of Contract Cost 

The 40th Meeting of Construction Development Board held on the 30th December 2004 approved option I below:

Option I:  Increase the contract range as follows and stick with the existing criteria on equipment

	Classification of contractors
	Allowable Range of Contract Cost (before revision)
	Revised Allowable Range of Contract Cost

	D
	Upto Nu. 1.00 million
	Upto Nu. 1.50 million

	C
	Above Nu. 1.00 to 5.00 million
	Above Nu. 1.50 to 7.50 million

	B
	Above Nu. 5.00 to 10.00 million
	Above Nu. 7.50 to 15.00 million

	A
	Above Nu. 10.00 million
	Above Nu. 15.00 million


In this regard, it is to apprise that the three options (refer Table 1 below) used for assessment of financial capacity of a firm are based on the Allowable Contract Range of Contract Costs.  With the enhancement of the Allowable Range of Contract Cost, the Net worth, Average Annual Income and Average Annual Credit also increases proportionately.  In other words, firms will now have correspondingly enhanced financial criteria to fulfill.   Similarly, proportionate/corresponding changes also occur under Track Records as reflected in Table 2 below.  Although these corresponding changes are a part and parcel of the decision of 40th Board meeting - this is basically to appraise the Board. 

Since the revised allowable range of contract cost became effective from 1st January 2005, the effects of changes under financial capacity and track record will come into force after two years only (validity of CDB Certificate being 2 years).  However, the maximum value of work within the allowable contract range that a firm can undertake simultaneously (table 3 below) shall be applicable from 1st January 2005 itself.
Table 1

	Revised Financial Capacity due to enhanced Allowable Contract Range: from 1st January 2005
	
	

	 
	Class D
	Class C
	Class B
	Class A

	 
	Range
	Range
	Range
	Range

	 
	Before Revision
	After Revision
	Before Revision
	After Revision
	Before Revision
	After Revision
	Before Revision
	After Revision

	 
	upto I m
	upto 1.5m
	1m to 5m
	1.5 to 7.5m
	5m to 10m
	7.5m to 15m
	10m to 15m+
	15m +

	Option I
	 
	 
	 
	 
	 
	 
	 
	 

	Networth
	 Not Applicable 
	         450,000 
	          675,000 
	        1,500,000 
	         2,250,000 
	        5,000,000 
	         5,000,000 

	Option II
	
	 
	 
	 
	 
	 
	 

	a) Net worth
	
	       150,000 
	          225,000 
	           500,000 
	            750,000 
	        2,000,000 
	         2,000,000 

	b) Av. Annual T/O
	
	        3,000,000 
	       4,500,000 
	      10,000,000 
	       15,000,000 
	      32,500,000 
	       32,500,000 

	Option III
	
	 
	 
	 
	 
	 
	 

	Net worth
	
	           150,000 
	          225,000 
	           500,000 
	            750,000 
	        2,000,000 
	         2,000,000 

	Av. Annual Credit
	
	           450,000 
	          675,000 
	        1,500,000 
	         2,250,000 
	        5,000,000 
	         5,000,000 


Table 2: Criteria for track record – Revised: (effective from December 2006)

	Criteria

Contract Range
	A

Above 15m
	B

Nu. 7.5 – 15m
	C

Nu. 1.5 - 7.5m
	D (Petty)

Upto 1.5m

	a) To 

RE-VALIDATE

Or

RE-REGISTER
	i) Applicants must be currently registered as class 'A' contractor.

ii) Works in progress or completed one project in the applied category valued at least Nu. 15 million, or alternatively participated in at least five (5) biddings during the previous two years. 
	i) Applicants must be currently registered as class 'B' contractor.

ii) Works in progress or completed one project in the applied category valued at least Nu. 7.5 million, or alternatively participated in at least five (5) biddings during the previous two years.
	i) Applicants must be currently registered as class 'C' contractor.

ii) Works in progress or completed one project in the applied category valued at least Nu. 1.5 million, or alternatively participated in at least five (5) biddings during the previous two years.
	 i) Currently
Registered
with the
CDB

ii) Works in progress /completed one project, or participated in at least two (2) biddings in the last two years.



	b) To 

UPGRADE
	i) Applicants must be currently registered as class 'B' contractor.

ii) Completed three projects in the applied category valued at least Nu. 7.5 million each, or alternatively, one project in the applied category valued of at least Nu. 15 million, during the previous two years.
	i) Applicants must be currently registered as class 'C' contractor.

ii) Completed three projects in the applied category valued at least Nu. 4.5 million each, or alternatively, one project in the applied category valued at least 7.5 million, during the previous two years.
	i) Applicants must be currently registered as class 'D' contractor.

ii) Completed three projects in the applied category valued at least Nu. 0.50 million each, or alternatively, one project in the applied category valued  at least Nu. 0.90 million, during the previous two years.
	
N/A

	c) For 

NEW REGISTRATION
	Direct Entry

Not allowed
	Direct Entry

Not allowed
	 A diploma Engineer with a minimum of 5 years documented project execution experience, and a direct involvement in projects with a minimum accumulated value of Nu. 7.5 million.
	
N/A


Table 3:

	Classification of Contractors
	Allowable Range of Contract Costs

	1.Petty                                  
	a) Petty Contractor is eligible to bid for any category of works up to Nu.1.50 million. 
b) Petty Contractor is allowed to undertake only one contract at a time subject to maximum of Nu 1.50 million.

	2. Small (Class “ C” )
	a) Class “C” Contractor is permitted to bid for the Class of Works he is qualified for an individual contract of estimated value above Nu. 1.50 million up to Nu. 7.50 million 
b) The Contractor may be allowed to undertake not more than three different contracts at a time subject to the maximum amount of Nu.15.00 million on verification of his/her financial capacity and technical capabilities.

	3. Medium (Class “B” )
	a) Class “B” Contractor is permitted to bid for Class of Works he is qualified for an individual contract of estimated value above Nu.7.50 million up to Nu. 15.00million. 
b) The Contractor may be allowed to undertake not more than three different contracts at a time subject to the maximum amount of Nu.30.00 million on verification of his/her financial capacity and technical capabilities.

	4. Large ( Class “A” )
	a) Class "A" Contractor is permitted to bid for Class of Works he is qualified for an individual contract of estimated value above Nu.15.00 million with no upper ceiling.  
b) The Contractor may be allowed to undertake any number of contracts at a time


e. Change of ownership of CDB Certificate

The old CDB Manual (before 2001), Sl. No. 29 under “Selling of contractor’s License/Registration” mentioned as follows:  “No Contractor shall be permitted to sell, transfer and lease the contact license issued to him/her or them”.   The present CDB Manual Revision -3 (March 2001), approved by the Government for implementation, however is silent on the change of ownership.

In its absence, CDB dealt few exceptional cases of ownership transfer based on the following conditions:

a. The change shall be applicable within the direct inheritance only subject to production of court affidavit or certificates from Dzongda/RO or Gup between the transferor and the Transferee.

b. An Authorization note obtained from both the sides signed on legal stamps. 

c. Original CDB certificate to be surrendered to CDB.

d. Subject to completion of above requirements, a nominal fee of Nu.1000/- to be deposited in the Finance Section of MoWHS.

Comments sought from CAB in this regard are as follows:

(a) Only few of the larger construction firms are incorporated companies under the Company Act and the issue of transfer of CDB registration does not arise.  These companies would definitely sustain time and accumulate work experience with professionalism development in the forefront.

(b) Rest of the construction firms, although they use the word company in their nomenclature, are legally proprietorship business, where condition or criteria for transfer of CDB registration will have notable impact.  If transfer of CDB registration is subjected to the experiences of the transferee in the related field, it can be safely stated that most of such businesses registration will be limited to a lifespan of not more than 40 years.  Therefore, unless an appropriate system is put in place, most of the construction firms would cease to exist after say 40 years, and bring an adverse affect on the growth potential beyond 40 years or so.  In order to avoid such scenario and create avenue for growth, the CDB registration transfer has been so reviewed to foster growth and continuity of the industry. 

Therefore, automatic transfer of CDB registration of proprietorship firm to direct inheritance is proposed under the following conditions:

1. The transferee should be a direct inheritance of the license/registration holder proven by property inheritance document duly endorsed by competent authority.

2. He or she should have been associated with the business for more than 5 years and continuously worked not less than 3 years prior to request for transfer of CDB registration, or should have managed or supervised a minimum contract value of the category/class as the authorized signatory.

3. Transfer of CDB registration may be allowed to occur within the validity period of the CDB registration certificate.

4. A nominal lump-sum ‘transfer fee’ to be charged for the change of ownership of registration certificate (as revised by the CDB from time to time).

From the above, it is seen that there is the need to consider transfer of ownership of CDB Certificate.  Therefore, the following criteria is proposed:

a) The transferee should be a direct inheritance of the license/registration holder proven by property inheritance document duly endorsed by competent authority.

b) He/she (transferee) should have been associated with the business for more than 5 years and continuously worked not less than 3 years prior to request for transfer of CDB registration 

c) Transfer of CDB registration to be allowed within the validity period of the CDB registration certificate. (Original CDB certificate to be surrendered to CDB)

d) A nominal lump-sum transfer fee to be charged for the change of ownership of registration certificate (Fees revised from time to time by the CDB).

Agenda 4: 
Any other points

a) Deregistered contractors - Can they apply for re-registration?

Contractors who were not active were deregistered in 2004.  However, now with the revision of ‘Allowable Range of Contract Cost’ few deregistered have approached to re-registration in Petty class in the same name.  It is unclear whether such cases are to be entertained.

b) Can one family have more than one CDB certificate?

In the absence of any clear cut guidelines, CDB Certificates are said to have been issued in the name of individual(s) of same family members, such as father, mother, son, daughter etc.  This means that a family would have all the categories/classes ranging from A to Petty and participate in all class of works.  CDB Secretariat is unclear whether this should be permitted in future.

c) M/s. Namdaling Construction – a deregistered case for revival through BCCI 

This is again a deregistered case and as per CDB norms revival of a deregistered firm is not permissible.  The request for re-registration for particular firm is forwarded to the CDB by the BCCI and is put up to the Board for advice.

d) Track records – can we consider works under private contracts?

Until now CDB has been considering only government works for the purpose of track records of contractors.  However, few contractors have enquired as to whether construction in private works can be considered.  CDB manual is unclear in this regard.

e) Non-adherence to number of works based on classification

CDB norms below are often followed - neither by Procuring Agencies nor by the Contractors:

· Class D: Petty Contractor is allowed to undertake only one contract at a time subject to maximum of Nu 1.50 million.

· Class C: The Contractor may be allowed to undertake not more than three different contracts at a time subject to the maximum amount of Nu.15.00 million on verification of his/her financial capacity and technical capabilities.

· Class B: The Contractor may be allowed to undertake not more than three different contracts at a time subject to the maximum amount of Nu.30.00 million on verification of his/her financial capacity and technical capabilities.
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