RoyAL GOVERNMENT OF BHUTAN
CONSTRUCTION DEVELOPMENT BOARD

Rules and Procedures
of the

CONSTRUCTION ARBITRATION COMMITTEE

CHAPTER |
GENERAL PROVISIONS

Article 1 Purpose

The purpose of the Congtruction Arbitration Committee shal be to provide a readily avalable and
competent forum for the speedy and efficient resolution of digputes arising within the congruction
industry in Bhutan between one or more contractors, contractorsand their sub- contractorsand between
contractors and employers.

Article2 List of Arbitrators

@ Tothisend, the Congruction Development Board shal appoint alist of gppropriatdy quaified
and impartia arbitrators from whom the parties submitting their disputes for arbitration under
these rules may select the arbitrators who will condtitute the Arbitration Pandl.

2 TheList of Arhitrators, together with their relevant qudlifications, shall be open toingpection at
the offices of the Congtruction Development Board and a copy of such list shdl be sent to dl
interested parties upon request.

Article3 Creation of an Arbitration Panel

An Arbitration Pand shdl be created only with theagreement of the partiesin dispute. Such agreement
may teke two forms:

0] avadid dause insarted in the contract in dispute which provides for the resolution of
disputes by way of the Congtruction Arbitration Committee pursuant to the model
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clause contained in Appendix 1 appended hereto;

(i) arequest by the person seeking arbitration (“the Claimant™) for arbitration under these
rules submitted to the Construction Development Board which is accepted by the
person against whom the request for arbitration is submitted (“the Respondent”).

Article4 Secretariat

Q) Thebusiness of the Condruction Arbitration Committeeand dl clericad mattersarising out of the
conduct of arbitrations under these rules shal be carried out by a Secretariat operated by the
Construction Development Board. In particular, al requests for arbitration, acceptance of
arbitrations and subsegquent communications shal be addressed to the Congtruction Arbitration
Committee at the Secretariat unless otherwise specified.

2 Copiesof dl rdlevant formsto be used under these provisonsshd| beavailablefor collection at
the offices of the Congtruction Devel opment Board and acopy of suchformsshall besent todl
interested parties upon request.

Article5 Representation

A party may appear in person or may be represented by a lawyer or such other person as shdl be
recognised by the Arbitration Pand as suitable for the purposes of such representation.

CHAPTERII
REQUEST FOR ARBITRATION

Article 6 Request

The Claimant or Claimants requesting arbitration under these Rules shdl submit the following documents
to the Secretariat together with the fee required in accordance with the Schedule of Fees appended
hereto in Appendix 2:

0] A written request for arbitration in the form provided for on Form CACO1;

(i) A certified copy of the document evidencing the agreement between the partieswhich
forms the subject matter of the arbitration under these Rules,

(i) Certified copies of any other documentary evidence relied upon in support of theclam
st out in the request for arbitration;

Last Revision: 19 June, 2000 2



(iv)  alig of witnesses of fact and expert witnesses intended to be cdled to give ord
evidence;

V) Where the request is made by an agent of the Clamant, an gopropriate power of
atorney.

Article7 Receipt

@

)

3

(4)
Q)

The Secretariat shdl verify that the Request isin conformity with the provisonsof Article6 and,
where the request is based on an arbitration clause inserted in the contract in dispute, that the
said dauseissufficient to establish thejurisdiction of the Congtruction Arbitration Committee (a
vdid dause).

Wherethe Secretariat is satisfied that the conditions of the preceding paragraph are met, it shdl
record receipt of the Request in the Register of Arbitrations and assign it a Case Reference
Number.

Upon recording receipt, the Secretariat shal immediatdly notify the Respondent or Respondents
of the Request and include with the notice a complete copy of the Request.

The date upon which the natification is made shdl be the operative date.
Any Request found not to be in conformity with paragraph 1 above shal be rgected and

returned to the Claimant with the reasons for rgection. The Clamant may then re-submit its
corrected Request.

Article8 Reply

Within 10 days of the operative date, the Respondent or Respondents shal submit to the Secretariat a
Reply containing the following documents:

() A written Reply to the cdlam contained in the Request for arbitration in the form
provided for in Form CACO02;

(i) Where the Request is not based on an arbitration clause inserted in the contract in
dispute, an indication, as required on Form CACO02, of whether the Respondent
accepts to seek resolution of the dispute in accordance with these rules;

(i) Certified copies of any documentary evidence relied upon in support of the Reply;

(iv)  alig of witnesses of fact and expert witnesses intended to be cdled to give ord
evidence;
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V) Where the Reply is made by an agent of the Respondent, an appropriate power of

atorney.

Article9 Counterclaim and Response

Q) Where the Respondent seeksto make a Counterclaim to the claim madein the Request, it shdll
be made in the Reply and on the Form CACO2;

2 Where a Counterclam has been made, the Secretariat shdl immediatdy forward such
Counterclam to the Clamant who shdl be given a further 10 days in which to submit its
Response.

3 The parties shdl supply with the Counterclam or Response dl documentary evidence relied

upon in the support of the Counterclaim or Response.

Article 10 Registration

@

)

3
(4)

Following receipt of the Reply and, where gpplicable, the Counterclaim, the Secretariat shall
verify that the Request isin conformity with the provisons of Article 8.

Where the Secretariat is satisfied that the conditions of the preceding paragraph are met or,
where gpplicable, following the receipt of a Response to Counterclam, it shall register the
commencement of the arbitration procedure in the Register of Arbitrations.

The date of regigration shal be the date of commencement.

At the date of regigtration, the Secretariat shall ensure that dl parties have been provided with
copies of the Request, Reply and, where gppropriate, the Counterclaim and Responsg, if any.

Article11 Default Award

@

)

Where the Request for arbitration is based on avaid arbitration clause inserted in the contract
in dispute and where the Respondent or Respondentsfail to submit aReply within the specified
timelimit, the Secretariat may proceed with the gppointment of an Arbitration Panel composed
of asole arbitrator within 15 days of the operative date.

The Arhbitration Pand shdl, if it issatisfied that the Request was duly served on the Respondent
or Respondents and the party has failed to serve a Reply without good cause, have power to
proceed with the arbitration and such proceedings shall be deemed to have been conducted in
the presence of dl parties.
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3

(4)

The Secretariat shal inform the Respondent or Respondents of the gppointment of the
Arbitration Panel and of the date of the hearing.

If, following the operative date, the Respondent or Respondents seek to submit a Reply or
Counterclam or to make representations before the Arbitration Pand, such Reply,
Counterclaim or representations shall be received by the Arbitration Pand only where, in the
opinion of the Arbitration Pand:

0] the Respondent or Respondents show good cause for their delay;

(i) the Respondent or Respondents comply gtrictly with any directions given by the
Arbitration Pand with regard to the subsequent conduct of the arbitration.

Article 12 Failureof Arbitration

@

)

Where the establishment of the Arbitration Panel is subject to the acceptance of the Respondent
or Respondents pursuant to Article 3(ii) and no such acceptance isgiven within therdevant time
limit, the Secretariat shal record the absence of acceptanceinthe Register of Arbitrationsand
mark the arbitration asfailed.

Thefallure of the arbitration shal be natified to the Claimant or Claimants forthwith.

CHAPTER 111
APPOINTMENT OF THE ARBITRATION PANEL

Article 13 Qualification

@

)

3

(4)

All arbitrators shdl be appointed from among those qualified and competent arbitrators
appearing on the List of Arbitrators established by the Congtruction Development Board.

Every arbitrator gppointed must be and must remain independent of the parties to the
arbitration.

No arbitrator having abeneficid interest in the case under arbitration shal St asan arbitrator in
that case.

Before appointment, a prospective arbitrator shall disclose in writing to the Secretariat, which
shdl provide a copy to the parties, any factsor circumstances which might be of such anature
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Q)

(6)

asto cdl into question the arbitrator’ sindependence or partidity in the eyes of the partiesand
the partiesshdl be given the opportunity of commenting upon thefactsor circumstanceswithina
time limit fixed by the Secretaridt.

The obligation of paragraph 4 above is a continuing obligation on the arbitrators gppointed.
They are required to disclose immediately to the Secretariat any such facts or circumstances
which arise between the date of arbitrator’ s gppointment and notification of the find award.

Each arbitrator is under a continuing duty to keep confidentia al information either written or
ord disclosed during the arbitration proceedings.

Article 14 Number

@)

)

3

(4)

Q)

The number of arbitrators shall be either 1 or 3.

Where the establishment of an Arbitration Pand ismade by the agreement of the partiesby way
of avdid dlauseinsarted in the contract in dispute which providesfor the resol ution of disputes
by way of the Congtruction Arbitration Committee pursuant to the model clause contained in
Appendix 1 appended hereto, the number of arbitrators and the method of selection shal be
made according to the provisons of that agreement.

Where the establishment of an Arbitration Pand is the result of arequest by the Claimant or
Claimants under these ruleswhich is accepted by the Respondent or Respondents, the number
of arbitrators shal be the number agreed upon by the parties.

Where, pursuant to sub-paragraph 3 above, the parties cannot agree on the number of
arbitrators within 10 days of the date of commencement, the number of arbitrators shdl be 1.

In the case of the preceding paragraph, when one of the parties has requested the appoi ntment
of 3 arbitrators and the Secretariat, in consderation of the nature of the case, findsthisrequest
to be appropriate, the number of arbitrators shall be 3.

Article 15 Method of Appointment

@

)

3

Where the parties have agreed to appoint 1 arbitrator or where 1 arbitrator isto be appointed
pursuant to Article 14.4, the parties shal gppoint 1 arbitrator by mutua agreement.

If the parties fall to make the gppointment within 10 days of the date of commencement, the
Secretariat shall makethe gppointment taking into account, wherever possible, theintentions of
the parties.

Where the parties have agreed to gppoint 3 arbitrators, each party shal nominate their chosen
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(4)

)

(6)

arbitrator in their Request or Reply, respectively. The parties shal adso nominate a second
choicearhbitrator inthe event of ether (1) theunavailahility of ther first choiceor (2) achdlenge
totheir first choice. Thethird arbitrator, who shal aso act as Chairman of the Arbitration Pandl,
shdl be appointed by the common agreement of the two arbitrators gppointed by the parties.

Where the arbitrators gppointed by the parties fail to agree on the gppointment of the third
arbitrator within 10 days of the date of commencement, the third arbitrator shal be appointed
by the Secretariat within afurther 5 days.

In the case of Article 14.5 above, the parties shdl be given 15 days from the date of
commencement in which to gppoint their chosen arbitrators. In the event of the failure of
either or both parties to make the appointment, the Secretariat shall make the appointment
of the arbitrator on behaf of the party or parties. Those arbitrators shal, by common
agreement, gppoint the third arbitrator. The provisions of paragraphs 3 and 4 apply to the
sdlection of the third arbitrator.

Where there is more than one Cliamant or Respondent and where 3 arbitrators are to be
gopointed, the Clamants or Respondents shal by common agreement, gppoint a single
arbitrator on behdf of the said Claimants or Respondents, respectively. Inthe event of failureto
reach common agreement, the arbitrator shal be appointed by the Secretariat.

Article 16 Confirmation of Appointment

@

)
3

(4)

The gppointment of dl arbitrators shdl, where the gppointmert is not made by the Secretariat,
be natified to the Secretariat which shdl record the confirmation of the Arbitration Panel inthe
Regigter of Arbitrations.

Confirmation of the arbitrators shdl be notified forthwith to the parties.

The date of confirmation of the Arbitration Pand in the Register of Arbitrations shdl be the
effective date of the arbitration proceedings.

Inthe event of challenge pursuant to Article 17 below, the effective date shall be the date upon
which the gppointment of the replacement arbitratorsis confirmed.

Article17 Challenge

@

If a party wishes to chalenge the gppointment of an arbitrator by another party or by the
Secretariat on one of the grounds enumerated in Article 13, he shdl gpply in writing to the
Secretariat within 10 days of the gppointment of the arbitrator giving the reasons for the
chdlenge.
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)

3

If the Secretariat agreeswith the chalenger on the merits of hischalenge, then withinaperiod of
10 days, asthe case may be,

() the party whose choice of arbitrator was challenged, shdl appoint anew arbitrator, or

(i) where the Secretariat’s choice of arbitrator was challenged, the Secretariat shall
appoint anew arbitrator.

If the subsequent choices of arbitrator under paragraph (2)(i) above is unaccepable to any of
the parties, the arbitrator shall be appointed by the Secretariat.

Article 18 Replacement

@

)

An arbitrator shal be replaced upon his deeth, resgnation or upon the acceptance by the
Secretariat of a chalenge arisng during the course of the proceedings pursuant to Article 13.

Replacement shall take place in accordance with Article 15 above at the direction of and
according to the time limits imposed by the remaining arbitrators or, in the case of a sole
arbitrator to be replaced, by the Secretariat.

CHAPTER IV
THE ARBITRATION PROCEEDINGS

Article 19 Opening of Arbitration Proceedings

@

)

Within 5 days of the effective date, the Secretariat shall:

0] gppoint from its saff a Clerk to the Arbitration Pand who shdl be responsible for al
clericd activitieson behdf of the Arbitration Pand and for al communi cations between
the parties and the Arbitration Pand;

(i) prepare and provide to the Arbitration Pand termsof reference as described on Form
CACO3;

The Arbitration Pand shdl a adateto befixed by mutud agreement, hold apreiminary mesting
with the parties and, taking into account the nature of the case defined in theterms of reference,
dhdl determine the order, time and place of the Hearing or Hearings, provided dwaysthat the
Arbitration Panel shal provide equd treatment to al partiesin the presentation of their case.
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3

(4)

Q)

At the request of the parties, the Arbitration Panel may proceed to make their decision in the
absence of a Hearing. In such a case, the Arbitration Pand, if satisfied that it can make an
award on the bass of the terms of reference, may proceed to make an Award without a
Hearing.

In determining the order and time of the Hearing or Hearings, the Arbitration Pand shdl give
sufficient consideration to preventing the delay of the proceedings.

The Clerk to the Arbitration Pand shall communicate the decision of the Pandl intheform of an
order for directions to the parties within 10 days of the preliminary mesting.

Article 20 Applicable Law

@

)

3
(4)

In conducting the arbitration the Arbitration Pand shdl gpply thelaws of Bhutan and shal have
regard to any relevant trade usages.

Where, inthe opinion of the Arbitration Pandl, it isnecessary to seek guidance on the gpplicable
laws or interpretation of any Law or document based on such Law, the Arbitration Pand shall
make an appropriate application to the High Court of Bhutan

The arbitration proceedings shal be suspended pending the decision of the High Court.

Where explicitly requested by dl parties, the Arbitration Pand shal have power to St as
commercia men and to reach a decision in accordance with the genera principles of law
and justice recognised in Bhutan, but, in such cases, it shall have regard to the provisons of
the contract in digpute and to any common industry practices.

Article21 Hearing

@

)

3

The Hearing or Hearings shdl take placein the manner provided for by the Arbitration Pand’s
order for directions.

If one of the parties, despite having received notice of the Hearing in accordance with Article
19.3, failsto appear, the Arbitration Pand, if it issatisfied that the notification wasreceived and
the party is absent without good cause, shdl have power to proceed with the arbitration and
such proceedings shdl be deemed to have been conducted in the presence of dl parties.

The Arbitration Pand shal determine the language or languages of the arbitration taking into
consderation the relevant circumstances and, in particular, the language of the contract.
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(4)

)

(6)

()

The Hearing or Hearings shdl be closed to the public save that, with the consent of the
Arbitration Pandl, persons having ajudtifiable interest in the proceedings may be admitted.

All information discl ased during the course of the arbitration proceedingswhether written or ord
shdl remain confidentid as between the parties and the Arbitration Pandl.

The Clerk to the Arbitration Panel shall, for each Hearing, take and keep minutes stating the
time, place and the names of those attending together with a summary record of the Hearing.

The Clerk to the Arbitration Panel shdl take a stenographic record of the Hearing where the
Arbitration Panel has so ordered or where there has been an application for such arecord by
one of the parties.

Article 22 Evidence

@

)

3

(4)

)

(6)

)

All rdlevant documentary evidence relied upon by the partiesin support of their clams, replies
and counterclaims shd| be put before the Arbitration Pand in theForms CACO01 and CACO2.

Subsequent documentary evidence shdl be admitted only where, in the opinion of the
Arbitration Pand, it isrelevant and only with its consent.

During the hearing, any party may submit ord evidencein support of itsown contentions by way
of the voluntary appearance of witnesses or expert witnesses listed in the Request or Replies
submitted by the parties.

The Arbitration Pand shdl, during the preliminary meeting, give directions asto the service of
the written witness satements in advance of the hearing.

The Arbitration Pand may, & its discretion, request the submission of further documentary
evidence from the parties or request the presence of other witnesses or expert witnesses.

The Arbitration Pand may, where it deems necessary or on the gpplication of aparty, conduct
ingpections or investigations in the presence of the parties.

Savein caseswhereaparty hasfailed to appesar, the Arbitration Panel shal not accept evidence
except in the presence of dl parties.

Article23 Conclusion of the Proceedings

@

The Arbitration Pand shdl, when it is satisfied that al contentions and evidence of the parties
have been submitted, conclude the arbitration proceedings.
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2 Without prejudice to paragraph (1), the Arbitration Pandl shall have the power to re-open a
Hearing where, in its opinion, that is necessary for the proper conduct of the case.

CHAPTER YV
ARBITRAL AWARD

Article 24 Timeof Award
The Arhitration Pand shal make its award within:

0] 10 days of the conclusion of the proceedingsin the case of an arbitration with ahearing,
or

(i) 20 days of the date of the natification of the decison of the Arbitration Pandl to make
an award in the absence of a Hearing pursuant to Article 19.5.

Article 25 Award

Q) Where 3 arbitrators have been appointed, the award is given by a mgority decison. The
Charman has the casting vote.

2 The Award shdl be formulated in accordance with Form CACO4.

3 The Clerk to the Arbitration Pand shdl notify dl parties of the Award within 5 days of the
Award.

Article 26 Award by Consent

Where the parties reach a voluntary settlement of their disoute following the effective date and before

the date of Award, the settlement shall be recorded as an arbitral award by consent of the parties and

signed by the Arbitration Pandl. Such award by consent shall include agreement asto the sharing of the

costs of the proceedings and shall be deemed find.

Article 27 Arbitration Costs

Q) In addition to making an award on the merits of the case, the Arbitration Panel shal aso make
an award on the cogts, including adminigtrative costs, of the case and decide which of the
parties shdl bear the costs or the proportions of the costs to be borne by each party.

)] Without prejudiceto paragraph 1, the arbitrator’ sfeesand travel expensesshall be determined
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3

(4)

by the Congtruction Development Board in accordance with the scales gppended hereto in
Appendix 2.

The Arbitration Panel may by decison, where it deems necessary, demand of the parties the
advance payment of a proportion of the arbitrators fees, expenses and adminigtrative costs.

The Arbitration Pand may, where aparty fails to abide by adecision of the Arbitration Panel
with regard to such fees, expenses or adminigtrative codts, take any measures it deems
necessary in respect of such party to ensure compliance with that decision.

CHAPTER VI
EFFECT OF AWARD

Article 28 Finality

@
)

The arbitrd award shdl befind.

By submitting the dispute to arbitration under these rules, the parties shdl be deemed to have
accepted theserulesin ther entirety; to have undertakento carry out the resulting award without
delay and to havewaived their right to any form of gpped insofar assuch waiver canbevaidly
made.

Article 29 Enfor ceability

@

)

The agreement to submit to arbitration under theserulesisacontractud agreement between the
parties and the resulting award is a valid contract under the laws of Bhutan.

Where one or more of the partiesfail to execute the award, the remaining party or parties may
enforce the breach of contract before the High Court of Bhutan
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